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Abstract
This study aims to identify and analyze the legal constructions of capital guarantees in the AAOIFI Sharia Standards and the DSN-MUI Fatwas, also to analyze the legal provisions of both. The research method uses a qualitative method and legal comparative approach, and the nature of the research is normative juridical. The results of the research show that the rulings of the AAOIFI Sharia Standards are more reassuring and prioritize the principle of ihtiyâth (precaution). Meanwhile, the legal provision of the DSN-MUI fatwas in which the capital manager is allowed to guarantee a return on business capital, is a commitment in the form of tabarru from the fund manager and must be fulfilled since the commitment is a wa’ad mulzim (binding promise). This legal provision of the DSN-MUI Fatwas is a form of an innovative ijtihad (effort) that seems different with the opinions of the majority of scholars which are the legal basis of the AAOIFI. However, the fatwa of the DSN-MUI is supported by various arguments and is more applicative, especially when it is used as a product in Islamic financial institutions.
Keywords:  Capital Guarantees, Mudhârabah Contracts, DSN-MUI Fatwas, AAOIFI Sharia Standards


Preliminary
In the Islamic legal system, fatwa is a formal opinion or interpretation given by a legal scholar as a response to a question by a particular person or institution. In the early development of Islamic law, fatwas were given by someone who is an expert of Islamic law (ulema), but in the present era, fatwas are given collectively through institutions consisting of some experts which are competent in their respective (Afif Noor, 2021)
Fatwas have a very important position in Islamic law as a tool to dynamize the law to make it fit with the developments that have occured and will continue to occur in human life, one of which is the emergence of Islamic economic activities, including Sharia banking whose operations are based on Islamic law principles.  (Lahsasna, 2018)
Dewan Syariah Nasional Majelis Ulama Indonesia (DSN-MUI) or the National Sharia Board of Indonesian Ulema Council. (Santi Lamusu, 2021) (Kasdi, 2018). In Indonesia, the authority that has the power to issue Sharia finance fatwas is the National Sharia Board of Indonesian Ulema Council (DSN-MUI). (al-Hakim, 2019) Fatwas have a role as a guideline in implementing Sharia values in transaction activities. (Putra, 2020) With the implementation of Islamic economy at practice level Sharia Financial Institutions have to be equipped with fiqh muamalah (rulings on Islamic transactions) that has been set by the DSN-MUI in kaffah (thorough) and falah (well-being) transactions for the public benefits and to avoid prohibited transactions.  (Santi Lamusu, 2021)
One of the DSN-MUI fatwas that is interesting to be used as a study material is the DSN-MUI fatwa No. 105/DSN-MUI/X/2016 about Capital Return Guarantees on Mudharabah Financing. In general, the legal provisions in the fatwa are no different from the legal provisions according to international fatwa authorities, such as the AAOIFI (The Accounting and Auditing Organization for Islamic Financial Institutions) Sharia Standards regarding the prohibitions of guaranteeing business capital return in mudhârabah (profit sharing) contracts. 
Fiqh experts agree that the requirement to guarantee capital return for the capital manager in the event of profit loss is a prohibited matter in the practice of mudhârabah contracts. (al-Mishri, 2023) This is because a mudhârabah contract is a contract based on trust (amanah) between the parties. Therefore, if there are conditions to guarantee capital return, the contract which was originally an amanah contract changes to dhamânah and this matter surely has legal implications.  (Ahmad, 2003)
However, there are two points that seem to be controversial and violate the opinion of the majority of fiqh scholars and the AAOIFI Sharia Standards, which are, first, the manager is allowed to guarantee a return on capital on his own will without a request from the capital owner, and second, the capital owner may ask a third party to guarantee a return on capital. Therefore, an analyctical study must be carried out, departing from a comparison between the legal provisions of the AAOIFI Sharia Standards and the DSN-MUI Fatwas regarding the rulings on guaranteeing capital return in mudhârabah contracts.
The purpose of this research is to analyze the legal constructions of capital return guarantees and to make comparisons between the legal provisions in the AAOIFI Sharia Standards and the DSN-MUI Fatwas.

Methods
The research method used is based on the normative juridical approach, by studying or analyzing secondary data in the form of secondary materials. So this research is understood as literature study research, which is research on secondary materials. The research specification used is comparative study, which is a legal comparative study on guarantees in legal provisions in the AAOIFI Sharia Standards and the National Sharia Board of Indonesian Ulema Council (DSN-MUI) Fatwas regarding capital return guarantees in mudhârabah contracts. The type of data used in this research is secondary data, which is the AAOIFI Sharia Standards and the DSN-MUI Fatwas regarding capital return guarantees in mudhârabah contracts, as well as other literatures relevant to the focus of the research. The data analysis method used in this research is a qualitative method. 

Results and Discussions
The Legal Constructions of Capital Return Guarantees in the AAOIFI Sharia Standards
Mudhârabah contract is a part of the partnership contract (syirkah), (al-Zuhaili, 2012) so scholars classify this mudhârabah contract into cooperation contract based on trust between the partners. Since the mudhârabah contract is trust-based (yad al-amânah), it is prohibited to require a guarantee of a return on capital (read: ra’s al-mâl), especially for the mudhârib (capital manager).
Provisions regarding the prohibition of capital return guarantees in trust/mudhârabah contracts are contained in the AAOIFI Sharia Standards as follows:

يَدُّ الشرُّكَاءِ عَلَى مَالِ الشِركَةِ يَدُّ اَمَانَةِ فَلاَ ضَمَ عَلَى الشَّرِيْكِ اِلاَّ بِالتَّعَدِى اَوْ التًّقْصِيْرِ. وَلاَ يَجُوْزُ اَنْ يَّشْتَرِطَ اَيُّ شَرِيْكٍ لِرَاسِ الْمَالِ شَرِيْكِ اَخَرَ. (AAOIFI, 2017)
“Partners in a cooperation contract based on the principles of trust, there should be no guarantee (of capital return) to the other partner (mudhârib), unless if the mudhârib commits an act of ta’adi (doing something that should not be done) or taqshȋr (not doing something that should be done). And it is not allowed to require a guarantee for partners to be responsible for the syirkah capital, because syirkah contract is a contract based on the principles of trust.”

The legal provision in the AAOIFI Sharia Standards above is in accordance to the Decree of the Organisation of Islamic Cooperation Number 30 4/5 as follows:

لاَ يَجُوزُ اِشْتِرَاطُ ضَمَانِ رَاسِ المَالِ عَلَى العَامِلِ الْمُضَارِبِ. فَاِنْ وَقَعَ النَّصُ عَلَى ذَلِكَ صَرَاحَةً اَوْ ضِمْنًا, بَطَلَ شَرْطُ الضَّمَانِ وَاِسْتَحَقَّ الْمُضَارِبُ رَبْحَ مُضَارَبَةِ الْمِثْلِ (مجمع الفقه الاسلامى بجدة رقم 30 (4:5)
“It is not allowed to require the capital manager (mudhârib) to guarantee business capital. If this happens (requirement of capital return) either explicitly or implicitly, then the requirement is void and the capital manager is entitled to similar benefits (ribh al-mitsl)”.

And also in accordance to the fatwa decision of Lajnah Tahrir al-Fatawa Egypt as follows:
فِي الْمُضَارَبَةِ الْمَشْتَرَكَةِ يُضْمَنُ رَاسُ الْمَالِ مِنْ قِبَلِ الْمَضَارِبِ لِصَاحِبِهِ, فَي حِيْنَ اَنَّ ضَمَانَ رَاسِ الْمَالِ فِي الْمَضَارَبَةِ الْفَرْدِيَّةِ يُفْسِدُهَا  (Ali Jum’ah Muhammad, 2009)
“In mudhârabah musytarakah (contracts), (it is permissible) capital is guaranteed by the manager for the owner, meanwhile for capital guarantees in mudhârabah fardiyah (regular mudhârabah), it makes the mudhârabah contract damaged (fasad).”

The legal construction on the prohibition of capital return guarantees in the AAOIFI Sharia Standards is based on the opinions of the majority of fiqh scholars regarding the prohibition of capital return guarantees in amanah contracts such as in mudhârabah contracts.
Fiqh scholars agree that a condition to guarantee capital (return) in trust-based contracts such as in mudhârabah contracts is void. This is in accordance with a principle as follows:
شَرْطُ الضَّمَانِ عَلىَ الأَمِيْنِ بَاطِل (al-Dubyan, 1432)
“The existence of a condition to guarantee (capital return) on the party given the trust (mudhârib), is a condition that is void.”

In addition to the principle above, in the fiqh of the Hanbali mazhab there is a relevant principle as follows:
وَكُلُّ مَا كَانَ أَمَانَةً لَا يَصِيرُ مَضْمُونًا بِشَرْطِه (al-Din, 1997)
“Any contract that is basically an amanah contract does not become dhamanah with conditions.”

In line with the Hanbali mazhab above, in the Syafi’i mazhab there is also a similar principle as stated by Al-Khatabi as follows:

وَالشَيْءُ إِذَا كَانَ حُكْمُهُ فيِ الأَصْلِ عَلَى الأَمَانَةِ فَإنَّ الشَّرْطَ لاَ يُغَيِّرُهُ عَنْ حُكْمِ أَصْلِه (al-Khatab, 1932)
“Something if the original ruling is an amanah (contract), then it cannot be changed from the original ruling by conditions.”

The issue of guarantees or guarantee conditions on business capital return is a classic issue that has been discussed in fiqh books. The opinion of the majority of scholars regarding this matter is that they prohibit guarantees on capital return (in the event that the business manager suffers a loss). That opinion is the opinion by the Hanafiyah, Malikiyyah and Hanabilah scholars. This opinion by the majority of fiqh scholars is also in accordance with the views of al-Tsauri, al-Auza’i, Ishaq, al-Nakha’i and Ibn Mundzir.
We can find in fiqh literatures from each mazhab regarding the prohibition of guarantees to return business capital if the business manager (mudhârib) suffers a loss. Even in the literatures of the Hanafi mazhab, such matter can be classified as a form of hȋlah (usury). This matter as stated by the Hanafiyah scholars such as al-Sarkhasi in book of al-Mabsȗth as follows:

وَلَوْ أَنَّ رَجُلًا أَرَادَ أَنْ يَدْفَعَ مَالًا مُضَارَبَةً إلَى رَجُلٍ وَأَرَادَ أَنْ يَكُونَ الْمُضَارِبُ ضَامِنًا لَهُ فَالْحِيلَةُ فِي ذَلِكَ أَنْ يُقْرِضَهُ رَبُّ الْمَالِ الْمَالَ...  (al-Sarkhasi, 1993)
“If a person (capital owner) wants to hand over business capital by us  ing mudhârabah contract to another party and the capital owner wants the capital manager (mudhârib) to guarantee it, then such matter changes the hȋlah (to usury) because the substance of the contract is qardh contract, in which the capital owner lends his assets/money to the other party...”.

This was also explained by al-Kasani in the book Badâ’i al-Shanâ’i as follows: 

وَلَوْ أَرَادَ رَبُّ الْمَالِ أَنْ يَجْعَلَ الْمَالَ مَضْمُونًا عَلَى الْمُضَارِبِ، فَالْحِيلَةُ فِي ذَلِكَ أَنْ يُقْرِضَ الْمَالَ مِنْ الْمُضَارِبِ...  (al-Kasani, 1986)
“If the capital owner wants to make his capital guaranteed by the capital manager, then that is a hȋlah (legal trick) which the substance is that he lends his assets to the capital manager...”.

In line with al-Sarkhasi above, al-Zaila’i who is also a scholar from the Hanafiyah argues that:
وَإِذَا أَرَادَ أَنْ يَجْعَلَهُ عَلَيْهِ مَضْمُونًا أَقْرَضَهُ رَأْسَ الْمَالِ كُلَّه (al-Zaila’i, 1313)
“If a capital owner wants his capital guaranteed by the capital manager (the substance is qardh contract) the capital owner lends all of their money to the other party...”.

Ibn al-Barr from the Malikiyah scholars argues that:

وَلَا خِلَافَ بَيْنِ الْعُلَمَاءِ أَنَّ الْمُقَارِضَ مُؤْتَمَنٌ لَا ضَمَانَ عَلَيْهِ فِيمَا يُتْلِفُهُ مِنَ الْمَالِ مِنْ غَيْرِ جِنَايَةٍ مِنْهُ فِيهِ وَلَا اسْتِهْلَاكٍ لَهُ وَلَا تَضْيِيعٍ هَذِهِ سَبِيلُ الْأَمَانَةِ وَسَبِيلُ الْأُمَنَاءِ (al-Qurthubi, 2000)
“There is no difference of opinion among the scholars that the capital manager served as (the beneficiary of) amanah, no dhamah (liability/guarantee) for capital damages if it is not due to his negligence or damages that he has done, and also not based on wasting it, since the contract (mudhârabah) is basically a trust-based contract.”

Similarly, in the Syafi’i mazhab it can be found a statement from al-‘Imrani as follows:

وَالْعَامِلُ أَمِيٌن عَلَى مَالِ القِرَاضِ، لاَ يَضْمَنُ شَيْئا مِنْهُ إِلاَّ بِالتَّعَدِي؛ لأَنَّ رَبَّ الْمَالِ ائتُمِنَهُ عَلَيْهِ، فَهُوَ كَالْمُوَدِعِ.
 
“’Amil (capital manager) is a trusted person to manage business capital in a qirâh/mudhârabah contract, no liability/guarantee unless the person commits ta’adȋ (doing something he is not allowed to do), because the capital owner entrusts/gives him an amanah, as in a wadȋ’ah (deposit) contract.

Ibn Qudamah, a scholar from among the Hanabilah explained that:

اشْتِرَاطُ مَا لَيْسَ مِنْ مَصْلَحَةِ الْعَقْدِ وَلَا مُقْتَضَاهُ... مِثْلُ أَنْ يَشْتَرِطَ عَلَى الْمُضَارِبِ ضَمَانُ الْمَالِ اَوْ سَهْمًا مَنِ الوَضِيعَةِ وَلاَ خِلاَفَ بَيْنَ الْفَقَهَاءِ عَلَى فَسَادِ هَذَ الشَّرْطِ...  (al-Maqdisi, 1968)
“Including fasid (damaged) conditions is  requiring things that are not classified as the benefits of the contract and the purpose of the contract, such as giving a condition to the capital manager to guarantee the capital and a share of profit expectations. There is no different of opinion between the scholars regarding the damage of the conditions.”

Furthermore in syarah (explanation) of the book, Syams al-Din emphasized that:
وَذَلِكَ لِأَنَّهُ شَرْطُ ضَمَانِ مَا لَمْ يُوجَدْ سَبَبُ ضَمَانِهِ، فَلَمْ يَلْزَمْهُ، كَمَا لَوْ شَرَطَ ضَمَانَ مَا يَتْلَفُ فِي يَدِ مَالِكِهِ.  (al-Din A. a.-R.-M.-J.-H.-F., 1986)
“Thus, that a condition of guarantee for which the reasons of guarantee are not found, then such condition is not binding, just as it is required to have a guarantee for a damage that lies in the hands of the owner (of the capital).”

The legal provisions in the AAOIFI Sharia Standards are corresponding with the view of the majority of scholars, that the condition to guarantee capital return is a forbidden matter, even classified as a void condition. However, in the legal provisions in the AAOIFI Sharia Standards it is not explained whether such a condition has any implications to the validity of the mudhârabah contract or not.
In the classical fiqh books, scholars have discussed that the condition to guarantee capital return is a void condition, but scholars have different opinions about the validity of the mudhârabah contract: is the contract valid, or fasid or void?
Abu Umar Dubyan Ibn Muhammad al-Dubyan, al-Mu’âmalât al-Mâliyyah Ashâlah wa Mu’âshirah elaborates the scholars’ opinion regarding this matter, that according to the Hanafi and Hanbali mazhab, the contract is still valid. This can be seen from Ibn Qudamah’s statement as follows: 

أَنَّهُ مَتَى شَرَطَ عَلَى الْمُضَارِبِ ضَمَانَ الْمَالِ، أَوْ سَهْمًا مِنْ الْوَضِيعَةِ، فَالشَّرْطُ بَاطِلٌ. لَا نَعْلَمُ فِيهِ خِلَافًا وَالْعَقْدُ صَحِيحٌ. نَصَّ عَلَيْهِ أَحْمَدُ.  (al-Maqdisi I. Q.-J.)
“If it is required to the capital manager a guarantee for capital return or a portion of the loss, then the condition is void, we do not know any difference of opinion by the scholars in this matter, and the contract is still regarded as valid based on the history of Imam Ahmad.”

However, according to the opinions of scholars from among the Maliki and Syafi’i mazhab, that contract is fasad (damaged) as stated in the book al-Muntaqa al-Bajali as follows:  (al-Dubyan, 1432)
فَإِنْ شُرِطَ الضَّمَانِ عَلىَ الْعَامِلِ فَالْعَقْدُ فَاسِدٌ خِلاَفًا لأبي حَنِيْفَةَ فِي قَوْلِهِ الْعَقُدُ صَحِيْحٌ
“If there is a condition of guarantee (capital return) on the capital manager, then the contract is damaged (fasad), in contrast to the view of Abu Hanifah who argues that the contract is valid”.

The void of the conditions of business capital guarantees in mudhârabah contracts, which is the opinion of the majority of scholars, is supported by several arguments including: first, that condition is a prohibited condition since it is not in accordance with the substance and purpose of mudhârabah contracts. There is a history in which the Prophet (PBUH) prohibited practicing void conditions, as in a hadith narrated by Imam al-Bukhari as follows:

مَا بَالُ أَقْوَامٍ يَشْتَرِطُونَ شُرُوطًا لَيْسَ فِي كِتَابِ اللَّهِ مَنْ اشْتَرَطَ شَرْطًا لَيْسَ فِي كِتَابِ اللَّهِ فَلَيْسَ لَهُ وَإِنْ اشْتَرَطَ مِائَةَ مَرَّةٍ (رواه البخارى)
“....Why did a people make requirements with conditions that do not exist in Kitabullah. Whoever made conditions that do not exist in Kitabullah, they will not apply even if he makes requirements one-hundred times....” (H.R Bukhari).

The second argument is that a mudhârabah contract in principle is a contract based on trust (yad al-amânah), not a contract based on a guarantee so the existence of a guarantee on business capital return is a void condition since it contradicts the substance of mudhârabah contract, just like the existence of a condition in sale contract in which the buyer cannot use or utilize the goods that they have bought, or a condition in marriage in which it is prohibited to commit an intercourse after nikah contract—all of these conditions are invalid conditions because they contradict the main purpose of the contract.
The third argument in which the scholars have come to an ijmâ’ (consensus) is that such a condition is a void one, as in the statements of Ibn abd al-Bar and Ibn Qudamah above, and also of Ibn Taimiyah as follows:

إذَا اشْتَرَكُوا عَلَى أَنَّ بَعْضَهُمْ يَعْمَلُ بِبَدَنِهِ كَالْمُضَارِبِ وَبَعْضَهُمْ بِمَالِهِ أَوْ بِمَالِهِ وَبَدَنِهِ وَتَلِفَ الْمَالُ أَوْ بَعْضُهُ مِنْ غَيْرِ عُدْوَانٍ وَلَا تَفْرِيطٍ مِنْ الْعَامِلِ بِبَدَنِهِ لَمْ يَكُنْ عَلَيْهِ ضَمَانُ شَيْءٍ مِنْ الْمَالِ سَوَاءٌ كَانَتْ الْمُضَارَبَةُ صَحِيحَةٌ أَوْ فَاسِدَةٌ بِاتِّفَاقِ الْعُلَمَاءِ.
“If the partners agree that one of them contributes in business management (mudhârib) and the other contributes in capital or business and the capital suffers a loss (whether all) or a part that is not intentional or caused by negligence by the business manager, then there is no liability/guarantee for the manager on that loss, either the mudhârabah contract is valid or damaged based on the consensus (ijmâ’) of the scholars.”

According to Abdullah Ibn Muhammad al-‘Ajlan, the basis of the consensus by the scholars above is based on 4 (four) considerations: (1) mudhârib manages business fund based on the permission from the capital owner, thus it is not permissible to have a guarantee (of capital return) just as in wadȋ’ah, wakâlah, and other amanah contracts; (2) mudhârabah contract is being analogically reasoned (qiyâs) to musâah, muzâra’ah contracts, if a plant or tree is damaged either because of flood or other calamity, the amil (manager) is not responsible in this matter; (3) the existence of a condition to guarantee capital return is a condition that contradicts the substance and the purpose of mudhârabah contracts that is based on the principle of trust; and (4) this can lead to gaining profits without taking any risks, where the capital owners want to earn profits without being accompanied by risks, therefore this kind of practice is prohibited by Rasulullah (PBUH). (al-‘Ajlan, 1430)
The fourth argument is that what is used as a basis in having a transaction is the substance of the contract, not the formal nomenclature. If the capital owner requires a guarantee on capital return, this contract in essence is a qardh (loan) contract, not classified as a qirâdh contract. Because the fund owner requires a benefit in the qardh contract, it is feared that it might be classified as a usury transaction.
Thus, it can be concluded that the legal provisions of the prohibition of capital guarantee conditions in mudhârabah contract in the AAOIFI Sharia Standards/ma’ayir syar’iyyah No. 4/2/3 adopted the opinion of the majority of scholars. This opinion is an opinion that is agreed by most of fiqh scholars. There is no details regarding legal exceptions in the AAOIFI Sharia Standards, so it seems that the legal provision takes ihtiyâth (precautions) steps and stringent legal provisions in this matter.

The Legal Constructions of Capital Return Guarantees in the National Sharia Board of Indonesian Ulema Council (DSN-MUI) Fatwas
	
In general, there is no difference of opinion between salaf and khalaf scholars and international fatwas authorities that an investment manager (mudhârib) is trusted and does not bear the risk of investment loss (because it is in the domain of amanah contracts), unless if the capital manager commits an act of ta’adî (doing something beyond his authority), taqshîr (negligent/not doing his duty), and mukhâlafah al-syurûth (violating agreements).
This opinion is also the opinion chosen by the National Sharia Board of Indonesian Ulema Council (DSN-MUI) in its fatwa No. 105/DSN-MUI/X/2016 about Capital Return Guarantees for Mudharabah, Musyarakah, and Wakalah bil Ististmar Financing. In substance, this fatwa consists of 4 (four) legal provisions, namely:
First, the business manager (syarîkh, mudhârib/’âmil/wakil) is not required to return the business capital when there is a loss in the business, unless the manager commits ta’adî, tafrîth or mukhâlafah al-syurûth. Likewise, the capital owner is not allowed to require the manager to guarantee a return on capital. This legal provision is based on the following legal basis:





A hadith of Rasulullah (PBUH) narrated by Abu Dawud as follows:
فَقَالَ رَسُولُ اللَّهِ صَلَّى اللَّهُ عَلَيْهِ وَسَلَّمَ الْخَرَاجُ بِالضَّمَانِ (رواه ابي داود) (al-Sijistani, tt)
“The benefit is obtained by someone who guarantees the item.” (H.R Abu Dawud).

Also, a fiqh principle which reads:
الْغُرْمُ بِالْغُنْم (al-Zuhaili M. M., 2006)
“The risk of harm is proporsional to the benefit.”

The legal considerations in the DSN-MUI Fatwa No. 105 of 2016 also took the opinion of Ibn Qudamah al-Maqdisi, a scholar from among the Hanabilah as explained above. Even in this fatwa, the DSN-MUI cites the opinion of international fatwa authorities such as the AAOIFI and the decree of OIC on the prohibition of capital guarantees as cited above.
Second, the capital manager is allowed to guarantee a return on capital of his own will without a request from the capital owner. This is an opinion from al-Dasuqi as follows:
مَنْ الْتَزَمَ مَعْرُوفًا لَزِمَه (al-Maliki, tt)
“Whoever commits to do an act, then the commitment must be fulfilled.”

The above opinion by al-Dasuqi is in line with the opinion of Ibn ‘Arabi that:

فَإِنَّ مَنْ الْتَزَمَ شَيْئًا لَزِمَهُ شَرْعًا (al-‘Arabi, 2003)
“Whoever commits to do an act, then according to syara’ (Islamic law) he is obliged to fulfilled it.”

The following fiqh principle:
مَنْ شَرَطَ عَلَى نَفْسِهِ طَائعًا غَيْرَ مُكْرَهٍ فَهُوَ عَلَيْه (Mulaqin, 2010)
“Whoever requires/imposes something on himself voluntarily without any coercion, then it must be done.”

Also, the opinion of al-Syaukani regarding the reasons of the permissibility to guarantee capital based on self-initiative, as follows:

لأنَّهُ قَدْ اِخْتَارُوا ذَلِكَ لأَنْفُسِهِمْ وَالتَّرَاضِي هُوَ الْمَنَاطُ فِي تَحْلِيْلِ أَمْوَالِ الْعِبَادِ.  (al-Syaukani, tt)
“Because they (business capital managers) have chosen an option for themselves (to bear the risk). And based on this willingness, it can be a cause to make a servant’s assets lawful.”

Third, the capital owner may ask a third party to guarantee a return on capital and the guarantee fee cannot be charged to the manager either directly or indirectly. This is in accordance with the opinion in the legal provisions of the AAOIFI Sharia Standars No. 39 as follows:

لاَ يَجُوْزُ اِشْتِرَاطُ الرَّهْنِ فِي عُقُوْدِ الاَمَانَةِ كَالْوَكَالَةِ وَالاِيدَاعِ وَالْمُشَارَكَةِ وَالْمُضَارَبَةِ وَالْعَيْنِ لَدَى الْمُسْتَاجِرِ. فَاِنْ كَانَ لِلاِسْتِيْفَاءِ مِنْهُ فَي حَالاَتِ التَّعَدِى اَوْ التَّقْصِيْرِاَوْ الْمُخَالَفَةِ لِلشُّرُوْطِ جَازَ.
“It is not permissible to require a collateral (rahn) on Amanah contracts such as wakâlah, wadî’ah, musyârakah, mudhârabah, and leased goods in the hands of the lessee. In terms of the collateral is intended as a payment source (the right of the trust giver) if the holder of the trust does an act of ta’adî, taqshîr, or violates the conditions, then the collateral is permissible.”

Fourth, in the event that the business suffers a loss, the capital manager is required to prove that the loss suffered was not because of an act of ta’adî, taqshîr, or mukhâlafah al-syurûth. If the proof is accepted by the capital owner, then the loss becomes the capital owner’s responsibility. If the proof is not accepted by the capital owner, then the dispute will be resolved through litigation or non-litigation. Before there is a stipulated and binding verdict, the loss is the manager’s responsibility. 
Based on the provision of the fatwa substance above, in general there are similarities between the fatwa of the National Sharia Board of Indonesian Ulema Council (DSN-MUI) and the AAOIFI Sharia Standards, particularly on the first point of the DSN-MUI fatwa, that it is not permissible to have capital guarantee requirements in Amanah contracts such as mudhârabah.
However, in contrast with the AAOIFI Sharia Standards, the DSN-MUI fatwas in its special provisions No. 3 states that “The manager is allowed to guarantee capital return at his own will without a request from the capital owner” and No.4 that “The capital owner may ask a third party to guarantee a return on capital”. These two legal provisions distinguish the DSN-MUI fatwas and the AAOIFI Sharia Standards, wherein the AAOIFI Sharia Standards does not open up any opportunities for capital guarantees, either at the will of the manager based on his initiative or a third party.


Comparative Analysis of The Rulings on Capital Guarantees in Mudhârabah Contracts in The AAOIFI Sharia Standards and The DSN-MUI Fatwas
	
The legal decisions in the AAOIFI Sharia Standards as stated above is a fairly stringent opinion, meaning in the legal provisions there is no chance of capital return guarantees either from the ‘âmil or a third party. The position of the capital manager in mudhârabah contracts is as a trustee that performs tasharruf on the capital so a trustee cannot be required a guarantee of capital return.  (al-Mishri, al-Tamwîl al-Islâmî, 2012)
The legal basis in the AAOIFI Sharia Standards No. 45 regarding the impermissibility to guarantee a return on capital by the investment fund manager is an agreement by fiqh scholars, some declared it as a consensus that the capital manager is not responsible of capital return unless the manager commits an act beyond his authority or is negligent. Subsequently, such conditions remove the substance of the amanah contract and change it into a loan (qardh) contract, which becomes the manager’s responsibility (to return the capital).
If analyzed based on the theory of tahawwul al-‘aqd, which is “a change from a certain contract into another contract due to considering whether the terms and/or conditions are fulfilled or not”,  (al-Rasyid, 2001) then a mudhârabah contract with a condition of capital return guarantee is out of the substance of the contract so the component of the contract is not fulfilled, but a component in another contract is fulfilled, which is qardh contract. This is based on a fiqh principle as follows:

العبرة بالمقاصد والمسميات لا بالظواهر والتسميات (al-Qaradhawi, 2010)
“What is used as a standard in a contract is the purpose and the substance, not the editorial or the naming nomenclature.”

Based on the fiqh principle above, it can be concluded that even though the nomenclature of the contract is mudhârabah contract, in substance it is not a mudhârabah contract, but a qardh contract. Because a full return of capital and the absence of risk are substances of qardh contract.
The difference between the AAOIFI Sharia Standards and the DSN-MUI fatwas regarding this matter is the existence of two legal provisions in the DSN-MUI fatwas, which is “the manager is allowed to guarantee a return on capital at his own will without a request from the capital owner” and “the capital owner may ask a third party to guarantee capital return”.
In fiqh literatures, it can be found a fairly “bold” opinion from Nazih Hammad, stating that the ruling on capital return is absolutely permissible. In contrast to the majority of the scholars and the AAOIFI Sharia Standards, Nazih Hammad analyzes that the impermissibility of a capital owner to require a guarantee to the manager is based on the sadd al-dzarî’ah (precaution/prevention) considerations. Furthermore, Nazih Hammad explains this matter at length as follows:

“(The prohibition of) Capital owners (Islamic banks) require the managers (customers-mudhârib) to guarantee the business capital of the banks is a preventive measure (sadd al-dzarî’ah) so that the banks are prevented from qardh contracts by adding interest to the customers. In terminology, sadd al-dzarî’ah is permissible (to do) but the position is only as a medium to achieve the prohibited things. The essence of such an action, as explained by al-Syathibi (the prohibition of these actions) is because of its role in turning something that has benefit into damage. Ibn Taimiyyah said that in the view of fiqh scholars, sadd al- dzarî’ah is a prohibited act due to its role as a medium for illegitimate acts. If the role does not exist, then the damage also will never exist.”  (Hammad, 2007)

In addition, to refute the opinion of scholars who prohibit capital owners to ask the capital manager for a guarantee of capital return if the business suffers a loss by any reasons, Nazih Hammad expressed his opinions as follows:

“.... In fact, something that is prohibited because of sadd al- dzarî’ah is lighter (in prohibition level) than something that is illegitimized because of maqâshid (purpose); and in fact, what is used for being a medium (wasîlah) is something that is not used for being a maqâshid; and what is prohibited because of sadd al- dzarî’ah, in fact it is permitted if there is a neccessity (al-hâjah) and a clear benefit.”  (Hammad, 2007)

After explaining and clarifying the opinions of the scholars and analyzing the argumentations, Nazih Hammad expressed his opinion that is quite controversial by stating that it is permissible for the capital owners to require a guarantee to the capital manager in the event that the mudhârabah business suffers a loss. Nazih also admitted that his opinion violates the sharia provisions or standards which absolutely prohibit guarantees in mudhârabah contracts. Then, Nazih Hammad expresses his opinion as follows:

“It seems clear to me after paying attention to opinion differences among the scholars along with the argumentations used about the rulings on a requirement for the capital manager to guarantee a return on capital under various conditions, whether because of damage, reduction, loss, or other reasons, and then examining it objectively based on scientific honesty, away from the fanatic attitude of mazhab or following lust. The strong opinion is the opinion that states a guarantee of capital return by the capital manager is valid, with a condition it is to make the manager guarantee capital. By paying attention to many quality objections againts the opinions of the scholars who prohibit it. The strength of the opinions and the reasons by the scholars who allow it and the arguments of the majority of scholars that are refuted (answered), we are determined that there is no sharia argument that prohibits the permissibility. The opinion of the scholars that permit it does not violate the agreed (mudhârabah contracts) provisions, nor it is a forbidden act, either because it is classified as usury, gambling, or gharar trading, and it does not contain real difficulties (mafsadah). There is no doubt that (opinion that permits) as well as the better and the more important opinions than the stringent one (tasyaddud) that prohibits it, then looks for loopholes to (allow) capital managers to guarantee capital using various ways of hîlah... Allah Knows Best.”  (Hammad, 2007)

Nazih Hammad’s opinion above, as informed by Abu Umar Dubyan Ibn Muhammad al-Dubyan, al-Mu’âmalât al-Mâliyyah Ashâlah wa Mu’âshirah is also an opinion from classical scholars such as Ibn Basyir and his disciple Ibn ‘Utab, al-Syaukani and a contemporary scholar Dr. Sami Hamoud.  (al-Dubyan, 1432)
In contrast to Nazih Hammad’s opinion above, in the fatwa of National Sharia Board of Indonesian Ulema Council (DSN-MUI) No. 105/DSN-MUI/X/2016 regarding Capital Return Guarantees on Mudharabah, Musyarakah and Wakalah bil Ististmar Financing, in the legal provisions point no. 3 there is a provision that: “the manager is allowed to guarantee capital return at his own will without a request from the capital owner.”
Even though that provision is different with the provisions in the AAOIFI Sharia Standards, according to the authors’ analysis, point 3 in the DSN-MUI fatwa has a good legal basis, in the form of nash syara’ (Islamic legal texts), fiqh principles, and the opinions of the scholars. The argument used as a basis is a a hadith that said: “Muslims are bound by the conditions they make” and several fiqh principles on the obligation to fulfill a commitment they make. Even if it is returned to the basic principles in mu’amalah mâliyyah, it is permissible until comes an argument that prohibits. Also the opinion by the scholars as follows:

لمَ يَثْبِتْ دَلِيْلٌ مِنَ الْكِتَابِ أَوْ مِنَ السُّنَةِ عِلَى تَحْرِيْمِ اِشْتِرَاطِ الضَّمَانِ فِي الأَمَانَاتِ، وَإِذَا لَمْ يَثْبِتْ فَإِنَّ الْتِزَامَ مِثْلَ هَذَا الشَّرْطٌ لاَ يَكُوْنَ حَرَامًا.  (al-Dubyan, 1432)
 
“The absence of arguments either from al-Quran or hadith about the impermissibility of requiring guarantees in Amanah contracts, if there are no argument regarding that prohibition, then the commitment to fulfill that condition does not become illegitimate.”

The next argument is an analogy (qiyas), which analogizes the capital manager with ajîr musytarak/general worker (a worker who does a work which benefits are shown to many mu’jir and others). According to the Maliki scholars, basically ajîr musytarak has a position as a trustee, however because it is feared that there will be moral hazard and treacherous acts on his part, also because there is public benefits, then asking for a guarantee is allowed based on istihsan. Even Ibn Rusyd argues that having a guarantee on ajîr musytarak is an effort to bring benefit, and also there is an element of emergency. However, if the element of emergency is missing, then it returns to the initial rulings, which is ajîr musytarak is a trustee.  (al-Qurthubi A. a.-W., 1988)
The legal provision point No.3 in the fatwa of DSN MUI which stated that: “the manager is allowed to guarantee a return on capital at his own will without a request from the capital owner”  (Hammad, Madâ Shihah Tamdhîn Yad al-Amânah bi al-Syarth Fî al-Fiqh al-Islâm, 1320) tabarru’ (charity) carried out by the fund manager on his own initiative without any coercion. Scholars from among the Malikiyah argue that in Amanah contracts if the trustee does tabarru’ or charity (one of which is a commitment to guarantee capital return) after the contract is executed, then it is permissible, so the contract which was originally has the nature of amanah becomes dhamânah due to the presence of the commitment (illâzm). This is a form of tabarru’ in goodness, so the capital manager must fulfill the commitment in the view of Malikiyah.  (Hammad, Madâ Shihah Tamdhîn Yad al-Amânah bi al-Syarth Fî al-Fiqh al-Islâm, 1320)
According to Nazih Hammad, the Malikiyah scholars based on a popular opinion stated (Putra, Konsep Wa’ad Dan Implementasinya Dalam Fatwa Dewan Syariah Nasional-Majelis Ulama Indonesia, 2018) tathawwu/tabarru committed by capital managers to guarantee capital return is carried out after the contract takes place, and that commitment is binding, as with the principle that a commitment to do something voluntarily is binding. (Hammad, Madâ Shihah Tamdhîn Yad al-Amânah bi al-Syarth Fî al-Fiqh al-Islâm, 1320)Therefore, the commitment is a wa’ad mulzim (binding promise). In the context of the DSN-MUI fatwas, the position of a promise/wa’ad in business and financial transaction activities is mulzim (legally binding). This is in accordance with the DSN-MUI Fatwa No. 85/DSN-MUI/XII/2012 about Promises (Wa’ad) in Sharia Financial and Business Transactions. (Panji Adam Agus Putra, 2022)The provision of the legally binding promise (wa’ad mulzim) is an opinion by some of the Syafi’iyah scholars and Ibn Syubramah based on the considerations of benefit values.  (Putra, Konsep Wa’ad Dan Implementasinya Dalam Fatwa Dewan Syariah Nasional-Majelis Ulama Indonesia, 2018)
Based on the explanations above, it is permissible for the fund manager to commit to guaranteeing fund return if is done after the contract takes place, not before. However, in the DSN-MUI Fatwas it is not explained in detail when the commitment is done, whether it is after or before.  If this guarantee is done before the contract takes place, it is feared that there will be tuhmah (negative accusation) that the mudhârabah contract is just a nomenclature, whereas in essence it is a qardh (loan) contract. Thus, an explanation is needed in the fatwa of DSN-MUI 105 of 2016 regarding when the âmil is permitted to guarantee the capital return.
In the provision No. 3 of the DSN-MUI fatwas, in the authors’ opinion, this is an application of a form of muqtaranah bi al-syarth (conditions accompanying a contract) contract. According to Muhammad Utsman Syubair, (Syubair, 2009) a condition that accompanies a contract is an obligation/commitment (iltizam) in a contract that is determined at the time the contract was made and is an addition to the principal and legal consequences of the contract (muqtadha al-‘aqd) so that it becomes an integral part of the contract’s elements which becomes the basis of willingness (the parties in conducting the contract)”.
Discussions related to the rulings on muqtaranah bi al-syarth contract has created pros and contras in among fiqh scholars. However, the eminent opinion is that it is permissible to have a contract accompanied by a condition (muqtaranah bi al-syarth) if the conditions do not contradict nash syara’ (Islamic legal text). (al-Syadzali, 2009) Thus, the commitment in guaranteeing capital in the DSN-MUI fatwas is supported by the permissibility of muqtaranah bi al-syarth contract.
The following legal provision in the DSN-MUI Fatwa No. 105 of 2016 is the ruling on a guarantee by a third party that is contained in the legal provision No. 4 which reads: “The capital owner may ask a third party to guarantee a return on capital”.
The legal discussion related to whether or not a capital owner may require a third party to guarantee capital return has led to a difference of opinions between fiqh scholars, thus created two opinions in this matter. (Tayah, 2016) The first opinion prohibits with considerations that the matter can lead to usury practices, also it is out of the substance of the mudhârabah contract. This is an opinion of contemporary fiqh scholars such as Taqi al-Din Utsman, Shadiq Dharir, and Yusuf al-Syabili.
The second opinion allows a third party to provide a guarantee in mudhârabah contracts. This opinion is by Majma’ Fiqh Islami, Sami Hamoud, and Mundzir Qahf. This opinion argues with arguments of both the Hadits of the Prophet (PBUH) and the fiqh principles, one of which is a hadith narrated by Abu Dawud as follows:

أَنَّ رَسُولَ اللَّهِ صَلَّى اللهُ عَلَيْهِ وَسَلَّمَ اسْتَعَارَ مِنْهُ أَدْرَاعًا يَوْمَ حُنَيْنٍ فَقَالَ: أَغَصْبٌ يَا مُحَمَّدُ، فَقَالَ: «لَا، بَلْ عَمَقٌ مَضْمُونَةٌ» (رواه ابى داود)  (al-Sijistani, tt)
“Rasulullah shallallahu 'alaihi wasallam once borrowed some armor during the Hunain war, then he said, “Is this a usurpation, O Muhammad!”. The Prophet (PBUH) replied: “No, it is a loan that will be guaranteed” (H.R Abu Dawud).

The argumentation of this hadith is basically ‘âriyah contract is trust-based, however when the Prophet Muhammad (PBUH) committed to guarantee it, then it is binding. This is analogized to business capital that was once amanah and changed to dhamânah because of conditions (commitment to guarantee). In this case, a third party can be a guarantor whether the third party is a personal individual or an institution. If the third party commits an act of tabarru’, that he is a party that is not involved in the contract, then it is permissible. If dhamân is allowed from the borrower in ‘âriyah contract, then it is also permissible for a third party to be a guarantor in mudhârabah contracts. Likewise, if the capital manager is allowed to commit to guaranteeing a return on capital, then a third party’s permissibility is preferable.
The fiqh principle that is used as an argument is a principle regarding the permissibility in muamalah transactions as long as there is no argument that prohibits them. The principle is as follows:

اَلأَصْلُ فِي الْعُقُوْدِ الصِّحَةُ وَالْجَوَازُ مَا لَمْ يُرَدُّ دَلِيْلٌ عَلىَ الْمَنْع (Abshish, 2016)
“Basically, in matters of contract, it is valid and permissible as long as there is no argument that prohibits it”.

Mutabarru’ (a person who does a charity).  (al-Syamri, 1433) The ruling on tabarru’ in assets is permissible so the ruling on tabarru’ in terms of dhamân (guarantee) is preferable.  (al-Syamri, 1433)
The next argumentation is a guarantee made by a third party is a form of wa’ad mulzim (binding promise), not included in the contract, so the position of the promise is binding both morally and legally.  (al-Syamri, 1433)
Based on the description above, in the opinion of the authors, the more predominant (râjih) opinion in matters regarding guarantees committed by a third party is it is permissible. This is based on the following considerations: (1) strong arguments of the opinions that allow it; (2) there is a need and a benefit to mitigate business risk; and (3) as a form of capital protection from the risk of loss or unwanted things.
Therefore, it can be concluded that the legal provisions of the DSN-MUI fatwa No. 105 of 2016 Provision No. 4 that a capital owner may ask a third party to guarantee a return on capital, does not contradict with Islamic text (nash syara) and is even supported by various arguments such as hadith, fiqh principles, scholars’ opinions, and other legal considerations.

Conclusion
In principle, the requirements of capital guarantee in trust-based contracts are prohibited. This is a legal decision from both the AAOIFI Sharia Standards which is the opinion from the majority of scholars, and the National Sharia Board of Indonesian Ulema Council (DSN-MUI) Fatwas. The legal provision in the AAOIFI Sharia Standards is a more reassuring opinion and prioritizes the principle of ihtiyâth (precaution). As for the legal provision in the DSN-MUI fatwas, the permissibility for the capital manager to guarantee a return on capital is a form of commitment in the form of tabarru from the fund manager and must be fulfilled because the commitment is a wa’ad mulzim (binding promise). Whereas in the following provision in the DSN-MUI fatwas regarding the capital owner may ask a third party to become a guarantor, it is not conflicted with nash syara’, it is even supported by many arguments such as hadith, fiqh principles, opinions of scholars, and other legal considerations. This legal provision in the DSN-MUI fatwas is a form of innovative effort (ijtihad) that seems different from the opinion of the majority of scholars, but the fatwa is supported by various arguments and more applicative, especially when used as a product in Islamic financial institutions in both Islamic banks and non-Islamic banks.
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