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Nur Ahmad Fadhil Lubis

Islamic Legal Literature
and Substantive Law in Indonesia

Abstraksi: Artihel ini membahas perkembangan dan k'eragaman pemt-
^[;r)" 

i^" praletek bukum Iskm iaurn Muslimin di Indonesia, khusus'

",fi 
a^lr* Uidanghukum keluyga dan k'eaarisan' Dalarn mernbahas

bLpu* Islam (syiri'ah atau fiqh)lfohus utarna tulisan ini adalab posisi

ian kontribuii" brku* Irk*'ioio* konteks sistem hukurn nasional'

inrup itu, pentbaharud.n buhum yang d'iusulk'an dan berbasil dilolos'

kon okor'iigrnokon sebagai u';i o'itltb; kbususnrya dua pro-duk hu-

ilo*ir*n;itah orde Bai,yaitu UU perkauinan 1974 dan Kompilasi

Hukum Islam 1991.- -'- 
ierkembangan hukum klam di Indonesia berkaitan erdt denganproses

Iskmisasi d.i iawasan ini. Proses tersebut pada umumn'ya berkngsung
't-rr.r" 

lrt.nan, bertabap d'an akomodatif, y !:S 
p,odl akbirnya membuat

Islam d.ominan d.i Ind.onesia. setidahryta seiak abad 16 rnuncullab litera'

turfiqhd'ikaulasanini'Literaturfi'qb-tersebutselainmerupakaneksposi.
,i*,ir"i tentangfi.qh, juga bercarnp)' d'mganbukum seternpat' dtdu dddl
',-r1oi 

oiod. rc. F)ao titi"k ini eksistensi' mazhab fi'qb' klus.ryrU.d mazhab

i)fi1 rnengalanti penguatdn, da'n pemihiran dan praktek' b.ukurn' k'aum

uurlim;n & naoinii berhembaigseialan dengan rn'azha.b Syaf i'".'i*ggrnahan 
basil penelitianit^l.y aan den Berg dan penelitian

,o, Brffnrrsen belum lama ini, artihel ini menguraikan.panlang lebar

,ir'*n* tltr*tur fi.qh yang beredar di Indonesia sejak abad. t9 sampai

,riroZg ini. KeianyaLan"literatur itu adalah basil karya ulama-ukma
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terhemuka di Timur Tyngah, Teapi juga terdapat sejumlab karya fiqbyangdibasilka? pard. ulama Indonesia sindiri. pertumbuhan d.an penye-
bar^1n *ory1fiqh ini.iuga rnen pengdruhi pertumbuhan dalarn iili"g
tafsir dan badits, sehingga kemudian muncur pura sejumlah literatur
dalam kedua bidang ini.

. _Terdapat dua kecenderungan pokok di antara para ahli d.i Indonesia
dalam.menangani zaarisan fiqh di *oro lalu ini. ydng pertdrna ad.alah
rn em e li h ar a dan rner aut atny a, y an g h e d u a rn enc o b a m"ei e aht ua l is as i kan
hetentuan-ketentuan fiqh tersebut ialam konteks masakh dan tantang-
an yang dihadapi haum Muslimin dan, dengan demihian, perlu penetap-
an hukurnnya.

^Kelonpok 
abli terakhir ini pada urnulnnya muncul dari halangan,.*:yh Tohoh pertan a yang paling menoniol dari kelompok ini ida_

lah Hazairin, 
/ang mengemukakan gogoror; provokatif tirtong prrlu_

nya pembentukan dan pengembangan "mazbab Indones'ia" atau , mazhab
nasional", khususnya /.1^y bidang-bidang yang berkaitan erat d.engan
k'epentingan 

.masyarakat luas (mu;amatatl.'say)ngnya, gagasa.n Hazai-
rin ini berhlu tdnpa tanggapdn serius dari para ulima,jol*o lebih dari
satu dasauarsa. setelah itu barulah m.uncur Hasbi Ash-Shiddieqy yang
hembali rnenegaskan tentang perlunya pengernbangan t"ot" fiqb indi-
nesia". Dakn tndsa-rlr.asd terakbir, ga.gdsd.n tentahg pembaioiuon hu-
hum Islant di Indonesia ini hernbali ntenghangat"irrgon tampilnya
Munau ir sj adza li dengan konsepny a tentaig "riaktualil asi, b uhunr. Is -

MTL

. Pada bagian selanjutnya artikel menguraikan tentang kandungan hu-
kum Islam dalam ketentuan perundaigan nasional lidonesia."penga-
dopsian huhum kkm ke dakrn sistem bikum nasionar sebenarnya suiah
lermula seiah rnasa kesultanan. Kebijakan ini, dalarn satu dan lain hal
berlanjut pada masa kolonial, dan seterusnya pad.a masa hemerd.ekaan.
Hasilnya, sejurnlab aspek hukurn kkm telai rnenjadi bukum posittf bagi
k aum M us lirn in, h,b u s us ny a b er kenaan den gon, ia l- s o a I p er hiza in an din
keu.tarisan.

Tetapi, penerimaan aspeh-aspek hukurn Iskm he dakm sistem bukum
nasional bukanlah meklui proses yang rnudah dan sederhana. Terd.apat
pros e: y ang rumit dan kornp likasi- hornp likasi y ang terj adi s epanj ang pen-
gusulan danpenerirnaan uu Perkatainan 1974. Hat'yangbarnpi, sama
juga.teryadi dalam penerimaan UU peradilan Agama 19g9. Terakhir
s,ehali, p.embahasan dipusatkan padaproses dan suistansi Kompilasi Hu-
kum Iskrn, yang menjadi pegdngdn bagi bakim-hakim agarna di peradit.
4n a8am4.
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Jtii ,,{j.i ,Jt+ 4ji $Jl aiL;U.t ..,)Y1 lj,6 oK: cc;:)\rJl J".:".c u")l*Jl

4iiJ1 a#[, d,tll )t* $J (.,;ll ,f .rU.-Jt ,JJjuJl ,r.';! L;;f 6;:,1

4iJJ lrJL*. ur-*:-l!l #t ,:b,-J! .tri t--. (JriJl l-tA ji. ,+rt-:jt

'-ts|ijr

L.{rijl .:l*lr.rJl e,LJ .+ :L;p![ J3Jt --,61 J4i.)
JL; L-6,.1 lLi ,-Jl .:l*lJJi etki ,rlcy (van den Berg) C:* Cl> ,lUJ

,r-dJl .r-r!t+ J-t"- L+ ( ?-t.ra.c j;. (vanBruinessen) JL-1y;

oLfl c',.,r11 .f 6))t*J1 ,-r 6*tJ1 Jl1 i.- t*.*-r$t ; xr*Jr

oi + .-t-r!t Jrd\ G,;j_,Ut *L.LJI .:uJ'.;r!t ti*.f +tiJl
ri; (1"+*iji;,.r.-*1;u!1 eL^lrJl .di; .-r" cjtt l- ,.:UJ3JI dJ" iL-
e4d1y ft*,A\ 1'l" ,j, cLn;Lrjly :*+iJl .-rUJll ,ta ,rb: ji

;"iUl ;rr .* .>l>I 1$;,Jl .sri L- .u;;i

.p g* j$!1 eLJIJ d,Eir-l-i e, Jta .li -^'K1 .s;l
r+-ht,",Ul_r ta;-;V114r,b -tsU.-Jl : L*J-ri r,r<jjl olll lj,o JyU

g;rJt r"!l c;a.L*Jl e1;;,rJl ..r!-r-uJl; Jt*Jl ;J\-*, 4n k*; u

.U-tU lrlrs! a,ta:1l 1i,6 F-tti ,lj! , J! 7V,\- JJcc"g

r+i:i oS c;az.J-a-Jl -b\-)l;; +-r*.:Jl !! or-cUl ,* ss

6il-e F|*;-& CA oLf c;-rJl (Hazairin) #JljLA g)-t\S

.itJ ;t-*ll ..ti oJ .i1 L-. Ji ,/" cg"r*^ll a/Le eJr*^{ -buJil

.t' r,1.4J p,t' rta;-Jty ptJJl dr, -r. |;;: -r-i.c ,y ,Si 4
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The Search for an Indonesian Madhbab

-\ 
ne of the basic goals of the Muslim struggle during the last

I f Rh"r" of colonial occuparion of Indonesia was the estab
\-/ lishment of an Islamic srare. Facing the stalemate of opposi-

tion, a compromised goal was ro seek the application oflslamicryari'at
(Arabic: sbart'ah) for the Muslim population. This latter goal was
revived egain at the beginning of the New Order in the late 1920s,
but was soon dropped. Learning from the failure of these efforts, the
prevalent theme seems to be moving toward the partial realization of
Islamic law through constitutional channels and the evoluti onary
transformation of Islamic values and Islamic legal norms by means of
formal legalization and peaceful cultural assimilation.

The inter-relatedness of religion, law and society in a Muslim com-
munity is a truism obvious to all students of Islam. \What is consid-
ered to, or should,'consritute a law in Islam is a reflection of the
religiosity of a certain Muslim society and may be taken as a
supplementary index to delineate its social progress. \X/ith this in mind,
this paper will discuss the developmenr and variety of Indonesian
Muslim thought and practices, especially in the fields of family and
inheritance laws. In discussing Islamic law ftoth in the sense of sbart'ab
and fiqh) in Indonesia, the focus is on the position and contribution
of Islamic law in the context of a national legal sysrem. Legal reform,
proposed and passed, will be used as units of analysis, from which
some legal formulation will be elaborated ro see the different views
that preceded and the various interpretations and justifications that
followed them. Two legal products of the New Order governmenr
will be used: the Marriage Act of 1974 andthe I99I Compilation of
Islamic Law. However, an analysis of the Islamic legal literature in
the country will be useful background for the latter discussion in this
p^per, which will conclude with an effort to identify and classify
various views on legal reform.

Fiqh Litenture
Law is generally considered to be a reflection of religiosity in Is-

lam, and legal knowledge with its various disciplines is the Islamic
science par excellence. It has the most concrete implications for ev-
eryday behavior for it tells the believers what things are forbidden
and what actions are required. Other disciplines of knowledge in
Islamic scholarly traditions have often been formulated and taught in
such a way as to facilitate the legal science. This tradition has also

Studia Islamiha, Vol. 4, No. 4, 1997
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influenced Islamic education and scholarly activities in Indonesta,

especially when the s)fi orientarion was taken over and coopted by

the fiqb discipline as the prime expression of the religion'

As a late corner ro rh; IslamiC world, Indonesian Islamic educa-

tion and scholarly activities have been a continuation and adoption,

but later also modification and improvement, on older Muslim civi-

lization. Therefore, at this point it is useful to mention the main

characteristics of this relationship, both in the Islamic world in gen-

eral and in Indonesia. The large Muslim communities of the archi-

pelago are situated on the periphery of the Muslim world, and conse-

q""*ty this is one of the least influenced by Arab Islam. However,

th" irri.**tional nerworks centered in Makkah, Madinah and later

also Cairo, at least from the seventeenth century onwards, have in-

creasingly played a crucial role in transmitting a rich Islamic.heritage

"rd 
r.h"oi"ily tradition, and later also reformism to the archipelago'1

Islamizaiion in Indonesia is characterized as essentially slow,

gradual and accommodative, a Process that is still going on uP to the

i."r"rrr. The element of inconiisrency tells us something about the

i.-po."l dimensions of this on-going process. A well-known author2

o' ihi, subject has tried to identify this progressive process begin-

.,irrg *ith (a) the conversion of significant elements of the popula-

tiori effected'in legal and jurisprudential terms roughly_around 1200-

1400, followea uy"1u; the introduction of philosophical-and intellec-

tual elements in about 14oo-1700, and continuing hence forward with

(c) the growth of a rational-religious mode of thought' This may be

"...pr.f, 
as an ideal rypology for identifying the leading characteris-

tics of one Muslim community, as long as it is not Perceived as an

unilinear development with a fixed time limit'
\when Islam was gradually flowering in the Indonesian archipelago,

the Islamic world hld 
"nt.ied 

a period of conservatism especially in

the field of law. The existence if. madhhabshad been solidified and

mosr legal thinking and practices were carried out within the estab-

lished iadhhab. The scholarly effort of Islamic scholars and jurists was

directed towards interpreting and disseminating authoritative works in

the forms of elucidation 
"rd,yst"-"tization 

of legal thought and rules

within the established legal theory of the concerned school of law.

Even though this period was identified with the self-imposed closure

of ijtihidiithe sense of independgnl thinking and the spr.e.ad of taqlid

(rtii.t adherence to an estabiished madhhab) doctrine,.this does not

L."r, th"t scholarly and legal thinking came to a halt.i On the con-

Studia Islamika, VoL 4, No. 4' 1997
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trary, this period was identified with the emergence of commenrary
and super-commentary works (sharh) and the edirion of abridged
condensations (bashiah) of the earlier reference works. This period
also produced works on rhe formularion and standardization of legal
maxims (qatui'id al-fiqh) based on the various existing legal thinking
and rules within a madhhab, and the collection and sysremarization of
early and contemporary legd, opinions (fatiuQ of leading jurisconsults

Qnuftts) and legal decisions by well-known judges (qidi.'
Even though the first waves of Islam that came to Indonesia might

have been in the form of sufistic Islam, later developments show that
a new thrust of the established Muslim sukanares and the later chal-
lenge of colonial oppression pur rhe emphasis on developing a legal-
istic approach that embedded some sttfi elemenrs. Fiqb, the main dis-
cipline of religious law, became the main vehicle for the propagation
of Islam. The formulation of religious laws came to be regarded as an
important part of the religious scholars' functions, both socially and
individually.5

This development might be observed in Aceh, one of the first
regions converted to Islam in the archipelago. The sultanate of Aceh
in the sixteenth century had established diplomatic and religious con-
tacts with the Ottoman Empire and attracted a constant stream of
Islamic scholars from the Indian sub-continent and Wesrern Asia, as

well as being the gateway to Southeast Asia for Muslim intellectuals
travelling to the great centers of Islamic learning in the Middle-East.6
It is from the late sixteenth century onwards that indigenous Islamic
literature dates, together with translations of and commentaries upon
major works of theology, sufism, and law from the earlier cenrers of
Muslim learning. The existing Islamic lirerarure, according to Hooker7
falls into three classes: (a) general works on religious history and reli-
gion which provided a background or ethos for specific belief and
rules of obligation; (b) legal digests which contain rules of local ori-
gin together with elements of fiqh in various combinations, and (c)

the standard texts of Islamic legal scholasticism of Middle Eastern
origin, often translated into one or another local language and usu-
ally incorporating expensive glosses. The first rype was for general
consumption, the second was developed and sancrioned by the rul-
ing elites, and the last circulated more among the 'ulamd'and jurists.
The legal digests functioned as both an affirmati on of poruer and a

definition of sovereignty. Deeper reading into the conrenrs of these
legal digests shows that they contained a mixrure of Islam and rules

Stadia Islamiha, Vol. 4, No. 4, 1997
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of local origin in various proportions. However, more and more di-

gests refer io bukum Altab (God's Law) as one of the sources, for the

laws of the sultanate.
one reaction ro the type of abstract theological discussion and

sufistic reflection which ciaracterized this literature and the focus of

learning of early Islam in Indonesia was rhe growin_g_ persistence of

Islamic"legal orihopra"y. In Aceh, this was initiated by the famous

al-Raniri 1a. rosa; who wrore a number of important works in both

Arabic and Malay which stressed the important position of sbart'ab

and fiqh as giving Practical guidance for everyday life while at the

,r-. ti*" r"f"ti"g th. .*."5.r of earlier interpretation. He also con-

demned the reading of popular non-Muslim literature, sruch as Hikayat

Seri Rarna (of HinJu origin), and criticize d dfi ortented authors who

neglected the practical legal side of religion'
"A 

l-r.* ,r"rrd of legalism based on the strictly formulatedf qh rules

brought over from tf,e centers of Islamic learning proceeded directly

to ,,pirrify" the Muslims of alleged un-Islamic excesses since the early

rri.r.t""nth century, and thereby put the sbart'ab jurists and their

knowledge in important central roles in society' In this-way,Indone-

sian Musiim, ,.li.d mainly on a form of "adaptive legalism"t, to face

the challenge of social changes and modernization. one of the main

functions oT Islamic centers of learning and scholarly activities in the

country was to educate cadres of Islamic scholars and leaders, and to

provide public forums in which religious scholars could instruct the

g.rr"."l iopulation in the detailed implementation of adaptive legal-

ir.rr; t"g"5r- that, while maintaining Islamic principles, also implied

" 
g."d,i"l framework for guided change through religious laws.
"It i, -orthwhile to poi.rt orrt here the gradual syncretic peaceful

penetration of Islam in the archipelago. It is fairly obvious that the

non-legalistic character of" early Muslims in the archipelago' particu-

larly il Java, helped the accommodation. As Anderson' observes,

Jarranese Muslims, in the process of absorbing Islamic values, reinter-

pr.t"d existing cultural symbols for the definition and promotion of

irl"rrr. Ho*ev*er, this took place within the basic indigenous cultural

and intellectual framework ,o far as legal digests were concerned,

despite the fact that Islamic jurisprudence and fiqb,literature were

increasingly influential in Java. It can be concluded from the existing

studies oiJhit period, thaithe Islamic legal literature had more influ-

ence among the 'ulami'and their disciples, than in society at large,

and even much less influence at the royal court. However, all this

Studia Islamika, VoL. 4, No. 4, 1997
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does not mean rhat they had isolated rhemselves from the changes
taking place outside their pesantrens (Islamic boarding schools) and
mosques. Those religious scholars responded to social changes by
formulating a set of legal decisions reflecting a close interaction be-
tween the rich legacy of the past, as prescribed in the old law texts,
arrd the ever-changing situation in real life. Legal maxims (qaw|'id al-
fiqh),legal theories (usttl al-fi.qb) and legal philosophies (hikmah al-
tasbri), besides the substantive legal rules furfr' al-fiqh) of the past
were used as resources to find answers and to formulate responses to
questions and problems posed to and faced by rhe community. Al-
though not always providing ready satisfacrory answers to ever-chang-
ing human needs, those theories and rules do provide raw marerials
and guidance in deriving a rule which provides somewhar of a bal-
ance between literal adherence ro the scripture and the guided use of
human reasoning.

This approach, however, has a serious drawback that renders it
incapable of coping fully with rhe challenge of modernization. The
drawback lies in the laws' complete lack of an adequate social frame-
work which was needed to formulate a sysrematic response and guid-
ance to the processes of change and the problems of contemporary
life as manifested through these processes, ler alone ro determine its
future course. Those laws remain casuistic and reactive in narure,
relevant only to individual cases without clarifying the fundamental
aspects of life affected by the accelerared progress of moderni zation.
consequently, this ad-hoc approach which used ro possess a revitaliz-
ing process, as initiated and formulated by earlier crearive thinkers,
gradually became an inerr tradition, and the resulting adaptive legal-
ism was transformed into legal conservatism.

Due to the heavy influence of the legal literature, one way ro see

this development of legal thinking and practices of the grear majority
of "traditional" Muslims, is by finding out what textbooks were used
in the centers of Islamic learning in the counrry and likewise to see
what books were read and consulted by their learned Islamic elites.
Van den Berg's pioneering study of the Javanes e pesdntren curricu-
lum in 1886 has been useful in pointing out influential books ar rhar
time.1o He compiled a list of major rexrbooks on the basis of inter-
views with kiyai' s (leaders and reacher s of a pesantren) . He listed fifty
titles, a large proportion of which were in the field of law. It is also
interesting that mosr of the textbooks in the list are still reprinted
and used, alongside some other new ones, to the present day.
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The fi.qh work mentioned by Van den Berg as the most important
book oi rlf.r.rr.. was Tuhfah al'Muhtajby Ibn Hajar al-Haytami (d'

973 AlH/t565 AD). Snouck Hurgronjell also confirmed this by ob-

serving that this book together with Shams al-Din al-Ramli's work
Minhaj al-Thlibtn, by Ab0 Zakariya Yahya ibn SharAf al-NawAwi (d'

676/1277-8), were the most authoritative references for the 'ulamd'

of the archipelago in his time. He further mentioned that in cases of

differences L"t*..n the two authors, Indonesians still preferred Ibn

Hajar's above-mentioned book. Van Bruinessen's recent study on a

similar topic shows that this is still true to the present day'12 My own

observation of the libraries of the agam4 courts and the collections of

some indivi dual 'ulami' suggesrs that the importance and influence

of this book may have been more a matter of respect, but in actual

pracrice the judges seldom refer to it, because most of the courts and
lulanti' do not have it in their collections. Most book shops specializ-

ing in Islamic literature, as also mentioned by van Bruinessen, have

no"t stocked this book for some time which may be raken as a sign of

its decreasing use and importance.
van Bruinessen has identified three major f.qb works which have

been widely used, especially among the traditionalist Indonesian

Muslims.13 Each work has attracted many commentaries and summa-

ries which form a family. The most important wasMubarrarby al-RAfi'i

(d.623/1226). This original work has been commented upon by m^ny

"rrtho.r; 
the commentary most widely used by Indonesian Muslims

being that of al-Nawawi (d. 676/1277-8), enrtied Minbaj al-TLlibin.

There have been a number of authors who have written commentar-

ies on this influential work of al-Nawawi. The most widely used of

them have been Kanz at-Rigbibtnby al-Mahalli (d,864/ 1460), Manhaj

at-Tuttilb by al-Ansari (d.926/1520), Tubfat al-Muhtajby fbn Hait al-

HaytAmi (d. 97 4/ 1565-6) , Mughnt al-Muhtaj by Sharbini (d. 977 / rs69-

7 O), and Nibi.y at al-Mub taj by al-Ramli (d.100 4 / 1,595-6). The co mmen-

t"ry *o.k by al-Mahalli, Kanz al'Righibtn, is usually printed on the

-"rgin of its most important suPer-commmentary work by-al-Qali'ubi

and:Umay.ah which is required reading for srudent specializing in Is-

lamic Law in IAIN. Al-AnsAri has also written an elucidation edition of

his own commentary, Manhajal-Tulhb,which is called Fathal'\Y/ahbib

which is a textboot for. ,".ondary level students in pesantrens and

mad.rasahs. An early Indonesian translation of this latter work, Mir'at

al-TullAb by .Abd al-Ra'0f of Singkel,'o edited in part in Meursinge,ls

used to be available but is no longer in circulation. Besides these,
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there are some abstract editions (basbtyah) of these multi-volume works
which are used by beginners.

Other highly pop,a,lerfiqh works are based on a famous qidt, Abi
Shujl al-IsfahAni (d. 593/1197?), under rhe name of al-Gh,iyah zua al-
Taqrib, The most widely used commenraries of this work have been
that of Ibn al-QAsim al Ghazzi (d.9t8/1512), Fath al-eartb, tollowed
by Kifiyat aLAklryir by TAqi al-Din al-Dimashqi (d. 529/1426. The
works in this family have also been translated into some regional
languages and edited by certain Dutch scholars.15

The last, but still popular fi.qb books, are rhose based on Fath al-
Mu'in which was written by the sixteenth cenrury south-Indian scholar
Zayn al-Din al-MalibAri (d. 975/1576), a student of the above-men-
tioned Ibn Hajar. This book which was an improvemenr of an earlier
work by the same aurhor, Qunit al-'Ayn, has been translated into
Malay andJavanese languages. Three commentary works on this book
at least are available in the archipelago Nih,iyat al-Zayn by a famous
Indonesian author al-NawAwi Banten,I'hnat al-Thlibin by Sayyid Bakri
al-Dimyati (d. 1893 AD.) and Tarshih al-Mustafldtn by'Alwi al-SaqqAf
(d. 1e16).

Some of the fiqh books are based on rhe collection of fatwis by a

certain leading scholar or scholars. in this genre, the most widely
used one is Bughyat al-Mustarshidtnwhich is a collection of legal opin-
ions of 19r.h/20th-cenrury 'ulami'compiled by the mufti $uris con-
sul) of Hadramawt, 'Abd al-RahmAn ibn Muhammad ibn Husayn
Ba'lawi. Al-Muhadbdhab, by al-NawAwi, is also consulted especially
by some learned 'ulami'.It is interesting to note here that these two
latter works incorporare many "al-fatirad al-maqtu'it' (authorita-
tive legal opinions) which shows the interrelatedness betweenfatizai
(l e gal opin i o ns) of leading fa q th s and fur tr' a I -fi q h (sub stan r i v e I aws),
and the significance of legal precedence among qidis and muf-
tis.t7

Other works related to fiqb that should be mentioned here are al-
Ashibab ua al-Nazi'ir which is a compendium of Islamic legal max-
ims in the ShAfi'i school by the prolific JalAl al-Din al-Suyriti, and
Bid,iyat al-Mujtahid, which compares the rulings of the four Sunni
and various othermadbhabswiththeir reasoning, by Ibn Rushd (1126-
1198). These and similar books have gradually gained influence among
Indonesian Muslim scholars, including the judges rnagama courrs. In
his survey in 1886, Van den Berg mentions no work in the field of
Usfil al-Fiqh and other related disciplines. It might have been the case
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that the curriculum of the pesantren he surveyed at that time empha-

sized the substantive laws furh'al-fi.qh). However, other contempo-

rary studies also mention th"t some texts on this subject were avail-

able which were probably used more among the teachers and 'ularnd.'

rather than as t."ibook, io, regolar instruction. Since the turn of the

century, usr)l at-fi.qb has become an obligatory subiect in almost all

pesant;ens'and madrasahs at the middle and higher,levgls..The most

pop.rl", in this field has been Jam' al-JawAmi'bV T\ al-Din 'Abd al-

w"nnau al-Subki and its sh arh (commentary) by Jalal al-Din al-Mahalli.

This work has also been summarizedby zakariya al-Ansari in his

book Lubb at-usfit. Another important book in this caregory is al-

W.araqit fi Us.h} al-Fiqb by ImAm al-Haramayn 'Abd al-MAlik a1-

;,r*"yrri (a. +letl'ots). fU" most imPortant commentary on this that

t", b""., widely used in Indonesia especially among reformis_t Mus-

lim group is that of the Indonesian reformist author Ahmad Khatib

1f Se6-f f iO;, an-Nafhbat 'ali Sharh al-Iqaraqit. Another_short work

*ia.ty "r"i Uy students is al-Luma'fi U5r2l al-Fiqh by Ibr1him ibn
,ali ai-Shirazi al-FirizabAdi, the aurhor of the above-mentioned Mu'

badbdbab.
The importance of law in Islamic educational institutions has in-

fluenced the way other subiects have been taught and perceived. Al-

Qur'an and al-Sunn ah arethe two prime Islamic sources, and knowl-

"ig. 
of these subjects is a preliminary requirement for a person to be

coisidered capable of deriving legal rulings out of_the sources. How-

ever, since ."ili., authors have formulated the rules in the books, it

*", ,h"r. fi.qb books that were mostly consulted and it was consid-

e.ed inapiropri"t. to bypass opinions of these authoritative prede-

cessors. Van den Berg's i-pr.rtiott is probably generally correct that

in the late nineteenth century , tafstr (Qur'anic exegesis) was not yet

considered an important pari of the curriculum' However' under the

impact of satifi "td 
*oi..rrism movements' with the slogan of re-

,rr* ,o the Qur'An and hadith, the subject assumed greater impor-

tance. Van Bruinessen's recent survey' however, finds that the range

"t 
*Ttt studied in the Islamic schools is still very narrow' This might

b. t.rr. amonB elementary and secondary students, but students at

frigfr". le.r"ls ind among the 'ukmi'and the judges surveyed have

q.r"ir" 
"*,".rsive 

reading 
"".rd 

.o-prehension of. tafsir works. For be-

jir,r,"rr, Tafsir al-lati.liyn, which is the only tafsir 1n-Va1^de3 
Berg's

iirt, i, widely ,rr"d' Afr..wards, those tafstn by al-BaydAwi and al-

q.trt0bi, as *ell as Tafstr al'Muntr by al-NawAwi are regular refer-
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ence reading. some works by modern Muslim aurhors are also in
wide circulation especially among modernist-influenced Muslims:
Tafsh al-Manir by Muhammad 'Abduh and Rashid Ridi, Tafstr al-
Qur.in by al-MarAghi, and less frequen tly, Fi ZlAl al-eur'inby Sayyid
Qutb. My experience with some 'ulam| who have been arbitrairly
grouped as traditionalists in North sumarera, shows that they actu-
ally read and some even have, these multi-volume works in their
collections. In my student days in IAIN Medan, the ustadh (profes-
sor) used al-MarAghi's Tafstr as the basis of study and required us to
read and compare it with other works, be they classical or modern.
However, a more intensive study has been dedicated to limited legal
verses (',iyit al-ahhdm) of the Qur'An for which two books bv rnod-
ern authors from al-Azhar are used as basic reading, both bearing the
same title Tafsir AyAt al-Ahkim by al-Sab0ni and 'Ali al-SA'is. The
interest may also be seen in the emergence of original works by In-
donesian writers in this field.t8

The same trend has also been true with fiadith srudies. The srudy of
al-haditb usually starts with memorizing the forry important hadtth, al-
Arba'in by al-Nawawi. collections of acceptable baditb become the
next level of readings: Bulhgh al-Marim by Ibn Hajar al-AsqallAni (d.
852/1449) which is usually read through its main commentary, Subul
aLSakm by Muhammad ibn IsmA'il al-KahlAni (d. tt82/1769) and
the Rtyi/ al-silihin ntin Kalinr sayyid al-Mursaltnwhichmainly deals
with ritual subjects collected by the same aurho r of Arba'in hadith.r,
The two great collections of aurhentic (tohi\ ltadhh by al-BukhAri
and Muslim are mostly for advanced students and individual use by
'ulamA' and also a.gama court judges. In my recent trips to Indone-
sia, most of the courts have these multi-volume works in their li-
braries.

The above survey of the main legal literature used and referred to
by Indonesian Muslims shows the sources of legal thought and prac-
tices of Islamic law proponents in rhe counrry. This lirerature, ro a
great extent, must have influenced their ways of finding answers and
rules for the day-to-day problems of the community. Another trend
that can be derived from the survey is that their sources of literature
have been gradually extended not only in substantive law proper,
but also in other related legal disciplines. Another recenr ph.tro--
enon has been the availability and usage of works outside the shAfi'i
madhbab.

The sources of Islamic law are in written forms, so also are the
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formulations by legal scholars at fiqb texts' but they ate not wntten

law proper. Tlrese materials must go through taqnin (enactment) by

the caliphs or Muslim rulers or by "qali" (adjudication) of a qidi, or

by a"f)tzri" (legal opinion) of a"murtf' (urisconsult).to transform

the- irrto ,,positlve law". Even though most of Islamic law has never

be.r, .rra.t.6 as a positive law by the rulers, it is followed and re-

spected as a part of re[gious conviction and due to moral conscious-

ness and social sanctions.

It is obvious, even from a casual glance, that the definition of Is-

lam and of Islamic law at any parricular time and place is bound to be

fluid. The srructure of fi.qh bioks, which contain layers of opinion,

and the scholastic dis.ipiine of picking up a substantive rule from

multilayered legal doctii.r"r, have given a faqth wide possibilities in

,"rponii.rg to tL. ever changing demands of a community' There are

,roi.o.ttd", for saying that, Js lottg 
"t 

they go along withthe accepted

borindaries, 
"ny 

orr. d.finition is more valid than another; one can

only speak of relative utility, given the circumstance and purpose in

" 
p".ti..rl". case. Indeed, 

"., 
.*'."rri,re relativity as well as fragmenta-

tion seems to be one of the characteristics of Indonesian Islamic law.

It may well be that the classical sources of Islamic law operate in this

archipelago as a series of standards for law rather than as a strict ex-

p."rrio., lf h*. In this sense, ir is a hasty conclusion that. because

indonesian Muslims share common legal tex6 they are identical with

other adherents of the ShAfi'i madbbab. To what extent can fiqh hr-

erature be considered an accurate expression of actual legal practice?

The evidence is conflicting and other determining factors should be

taken into account.

Thosefi.qbtexts are many and varied, not only froT ot: maddhab

to another, trr, .,r.r, within the s,.me rnaddbab' Those books are gen-

erally *riti"., in a hypothetical form with various layers_of opinions.

There have been ,o'i^ny fi.qb texts that have been widely circulated

and referred to in the 
"rihip.l"go 

which consequently are also refer-

ence texts for judges and jurisctnsults that they may not only give

different but sometimes contradictory decisions and opinions. This,

of course, creates a legal uncertainty and speculation' as well as (as

reported by some .olo"ni"l officers) corruption. The Ministry of Reli-

giin tried to mitig"te this condition by issuing a letter of instruction

7n Ig53limiting tf,e number of texts that judges may consult in find-

ing a decision.2o Those texts were:
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l. BuglryAt al-Mustarsh idin bv Husayn al-Ba'lawi:
2. A l-Fari'id by Shamsriri;
3. Fathal-Mu'in by al-MalibAri (ca. 975 AH.);
4. Fath al-IVabhdb by al-AnshAri (d.926 AH.);
5. Hashiyah Kifiyat al.Ahhyir by al-Baj0ri (d. 1277 AH /1860 AD);
6. Mughni al-Mubtajby al-Sharbini (d. 977 AH / 1569 AD);
7 . Qaudntn al-Shar'i1ryah by Saryid 'Abd AilAh ibn SadAqah San,An;21
8. QawAntn al'sbar'iyyah li Ahl al-Majilis al-Hukfimiyyir *ta al-

Ifi.o'Wot by Sayyid lJsman ibn yahya (1822-1913) oi b"t",ri";
9. Sbarh Kanz al.Righibin by al-ealyfibi (d. tesf AO) and

'Umayrah;
I0. SharqAzai'ala al-Tahrirby al-SharqAwi;
IL Tubfah al-Muhtajby Ibn Halar al-HavtAmi (973 AH /1665_6 AD}
12. Targhtb al-Mushtaqq by Ibn Hqar al-HavrAmi;
13. KitAb al-Fiqh'ald al-Madhdbib al-'Arba'ab by ar-Jaziri (1882-1941

AD)."

. These texrs generally, as mentioned above, are the popular books
that have been taught and srudied in Islamic religious sihools since
the establishment of this religion in the archipelago, especially in
pesantren besides being widely read and generally referred to by
'ukmi'33 This may have been the principal reason why these books
were selected. The selection musr have been heavily influenced by
the NU 'ularnA'who dominated the Ministry of Religion and Islamic
courts in. this period. It is interesting to note that except for the book
by al-Jaziri, all of the texts listed were part of the t""t, ,dopt"d by the
NU organizatton which follows the shafi'i school while still recog-
nizing, at leasr formally, the other three Sunni schools.2a

Most of these rexrs were wrimen in Arabic, except those of sayyid
lJsman and sayyid San'an, which are wrirten in Malay but in Arabic
script, by well-known 'ukmi many cenruries ago. Vzith ,h. excep-
tion of Sayyid lJsman (Arabic: Sayyid 'UthmAn), all of them were
Middle Eastern writers who most probably were not aware of the
Muslims in the archipelago. Sayyid ljsman was a well-known Islamic

{igure with an Arabic, probably Prophetic, descenr. He was appointed
by the Dutch colonial government to be honorary adviser ftr Ara-
bic and Islamic affairs. F{e was also reported to have a friendly rela-
tionship with snouck Hurgronje, rhe most influential of the colonial
advisers on Islamic and native affairs. This must have influenced his
ideas as reflected in the collection of his advice,25 such as his enmiry
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towards the first Islamic nationalist movement, sarekat Islam, whose

i."d". the first Islamic affairs. He was also reponed to have.a friendly

relationship, rhe most influential of the colonial advisers and native af-

fairs. This must have influence his ideas as reflected in the collection of

hi, ad't ic., such as his enmity towards the first Islamic nationalist move-

ment, Sarekat Islam whose leader, Cokroaminoto' he accused of not

"af,"iing 
to Islamic teachings. :Hts;fatw|- was widely used by the colo-

nial govlrnment to supPr.r*"tty Islamic organizations anj 
11v;ments

'{, suggested by iti litt., at Qauinlry a.l'Sbar'lryah li Ab,l al-MajAlis al-

H;;n;tn^h *o )l'tp,'i1ry'ab,,tiis book.is intended as a handbook for

irt"-i. inar., "td 
j".is.o"sults especially in Jakartl "li it: viciniry as

*"il ^ itnJ, u"t"y-speaking ,.gionr. The book is divided into 11 sub-

iect areas which .ou"r"d ittipoitt't ethico-procedural rules and some

'irnoo*rrrrleqalsubiects.ThebookstartswithadiscusstonotthePrrn-

;illJ tff; if ir1"*it law, various levels of mujahid'.stratew

;;;iltff*."..r.r r"g"l opinions Qkht1ifi,reliable texts and the merh-

;d, ;" derive legal rulin'gs o.rt of them. This is followed by {e qualifica-

,i."r-r.q"ir.d Jf 
" 

judg"e and ethical codes for them, and this part con-

.f"l.a "iirtr the pillars if f"ittt. Substantive law begins with the methods

,o J.r.rrnlne the beginning of the lunar month' important in connec-

tion with fasting 
"rri 

it. ,iaa" 1*" Islamic festival day$. The second

p"" .f iia.d, i'itf, pr;y"ny laws and inheritance' and is followed by

extensive rules on rri".,i^g"'""d divorce' The last part is dedicated to

."g"f"ti"g requirements oi a valid suit, witness' decisions' and proce-

du"ral ethics in the process of judicial sessions'

This book, as seen from its chapters, was intended more as an intro

ductory handtook, rather than a comprehensive handbook of law' In

ifri, ,"ir", the book is interesting in structuring th-e qualified works that

-.rrt b. io.rr.rlted to derive , .,itia legal ruling' In the form of a sche-

*"ri. ai^gom, the ,,r.ho, puts al-QuiAn at the toP accomPanied by a

1r".r" p,+6; which orJ"t,i"dg"t to j-"dg" in accordance with the revela-

tion. At th" ,".orrd I 

"u"i'^r"ilr. 
*o aithoritativ e ha"dfth collections of

al-Bukhari "td 
tUrrJ* "p"""ti"g 

the second source' i'e' al-Sunnah'

At the third level, *ii.f, is'for the lJvel of. Mujabtn Mutl* (independent

if,i"f..rry, "r" "ll.th. 
books of al-ShAfi'i 

"ttd 
hir imponant disciple al-

;;;^yri'At the fourth l*"1, for Mujabid al-Mad.bbab, the books of al-

Ghmili, al-Khulish,and al-Haram ayn' al'Nihiloh: ?t.? 
mentioned' At

the next level of those who are callld Ahl al'Tarjth ('ulamA'who can

identify the strongest opinion."-:tgvarious views)' the works of

i;; H;"r, "l-n"-il,l,t 
iz^k^"yyi'aiAnsAri are mentioned' on the
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lowest level, the aurhor just mentions rhe reachings of able reachers
(ajaran.guru-guru yang mengert) who are still divted among begin_
ner s (a l' rn u b t ad), inte r medi ate (a I - m utaw a s s i t) and advanced i.rd"rrt,
(al-muntahf).2"

Another book with a similar title was also in use for some time
during the colonial period. This book was based on an original work
of 'Abd Allah ibn sadaqah Dahlan, a Shafi'i imArn in M.."." and has
been edited and elucidated by many Indonesian wrirers. Its full title
was Kitib al'Qauinin al-shar'iyyab al-Jazi'ir al-Indirntsiyyah al.
Musamma lrshdd Dbazai al-Akhlim ild \Viiibit al-eudat wa at-Hukhim
(A book of sbart'ah rules for the Indoneslan archipelago enritled The
C(d1yce 

9f Principles for tbe Duties Of Judgu and'Goiernment Offic-
ers). This book was ratified and accepted as a semi-official handbook
for the judges of religious courrs by ihe colonial Adviser for Native
Affairs. If 'IJsman's early version was structured in accordance with
common fiqh texts, this latter book followed the model of colonial
statutes.2T

\x/hile the main objective of the ministerial instrucrion was ro srm-
plify the references for Islamic judges, the listing still produced great
variation. what is interesting and novel is that the list included the
Al-Fiqh 'ald al-Madbibib al-Arba'ah,28 consisting of five volumes, which
contains comparative discussions on the leading opinions of the four
sunni schools of Islamic law. This latter book is not a prime refer-
ence work among the pesantren students and teachers, iut it is re-
quired reading for students of IAIN (State Institute for Islamic stud-
ies).2e Even though the instruction did not significantly help to re-
duce judicial uncertaintr, rhis has been , rt"pping stone for^further
standardization during the New Order periJ

The judicial uncertainty and confusion brought about by the na-
ture of fiqb texrs and the fiqh discourse which were written -o.. ",legal scholastic dispositions and disputations, encouraged the gov-
ernment to standardtze3ndlegalize them. obviously this policlihas
been influenced by the legal culture of the civil law rvr,",,' to which
the.national policy makers are accustomed as a l"g^ry of Dutch colo-
nial legal policy. Different from the common la* system which em-
phasizes the judge-made law, the civil law stresses codification and
statutes. Several efforts towards this policy in the field of Islamic law
in Indonesia had been initiated as early as the sevenreenth cenrury
by the Dutch colonial governmenr, rhe mosr important of whicir
was compendium Freijer. Besides this, efforts were made ro rranslare
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some fi.qb texts into European languages' such as that of Th. \f.
Juynboll,'o as fulfilling a need to make ft4h texts available for the

colonial judges and the government officers who could not read Ara-

bic. The 'compendium' compiled by D. 1W. Freijer was accepted by

the VOC (Duich East Indies Company) in 1760 to be a guidance and

reference for courts of justice in settling disputes between Muslims'

The products of this effort have been taken, as rightly criticized by

Snouck Hurgronje, as legal code books.
The translation of these influential fi'qb texts, firstly into Dutch

and later into Indonesian languages, marked the increasing signifi-

cance and reliance on a new version of Islamic legal literature. This

influence'was stronger among the colonial and later on also national

bureaucracy who had no access ro rhe original texts. Their under-

standing of this legal literature must have been influenced by their

education in the Dutch-initiated law schools and their secular legal

framework of thinking. Different from the 'ulami' andpesantren stu'

dents who revere the fiqb texts as a collection of God's rules as for-

mulated by early pious authors from which they may derive a legal

ruling on any aspect of life, the bureaucrats take the texts, or more

precisely their translations, as the legal books to which every Mus-

iim is srrbiect. \X/ith this in mind, Snouck Hurgronje's criticism and

Islamic law proponents' complaints about the misunderstanding and

misrreatme.rt oi Isl"-ic legal texts by the government, be it colonial

or national, are easier to understand.

The existence of and reliance on Indonesian versions of legal texts

in the post-colonial period may be seen as leading towards the forma-

tion oi an Indonesian version of Islamic law. In other words, it is a

supplementary factor in establishing and disseminating Indonesian

fiqb, which has become a theme since the early days o{ independence.

M'or. and more books on every subject and aspect of Islamic law are

written in the national language which is used not only in Islamic

schools but also in state law schools. The influence of Islamic law

terminology and discourse on general law in Indonesia is greater than

is usually acknowledged. However, the Islamic judiciary and tradi-

tional ,ulamd'ha,re not had any grear influence in the process of es-

tablishing and defining a national legal system. Their conservatism

".rd 
1."".t-iorrism has been noted by some authors. The progress and

rejuvenation of Islamic law in independent Indonesia have come

mostly from outside the Islamic judiciary'
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Re-actualization of Islamic Law
Vhile the traditionalist were busy conservingthe fiqh legacy and

elaborating their casuistic laws, several new developmenrs took place.
The inability of the traditionalists to provide a social framework that
could adequately answer the backwardness of the Muslim commu-
nity and respond to the challenge of changes, led to a variety of new
movements. One growing movement was based on the view that
Islam had to be purified from all aspects alien to its original character
and purpose as a liberating religion for mankind as a whole. It had to
return to its primary sources: al-Qur'An and the Prophet's Tradition.
Putting Islam on the right parh meant a return ro rhe original mis-
sion: to relive the real spirit of the golden age of the Prophet and his
companions.

The simplicity of. the faith should constirure the strength needed
to face the onslaughts of modernization. The explicit injunction to
use one's reasoning faculties should form the basic attitude toward
the development of scientific knowledge and useful technology. The
injunctions for equality should translare into egalitarian economic
structures. The direct return ro the fountainhead of religion would
also transform the dominant role of the religious scholars in religious
life. Guided innovation (ijtibhfl symbolizes the direct relation be-
tween AllAh and His worshippers, regardless of the degrees of a
person's religious knowledge. The liberation from religious tradi-
tionalism means the elaboration of a new societal framework and
structure that could rranslate the base norms into social reality in the
life of Muslims. Stress on economic undertakings, pursuit of non-
religious sciences, and the establishment of health services for the
public, combined with charitable works for orphans, old people, and
the disabled, made up rhe main elements in the way of life advocated
by the reformist movements such as Muhammadiyahrt and Persis.32

These new movements which insisted on a return to the prime
sources and on the purification of alien elements, led them to disre-
gard the strictly formulatedmadhhab andtheir abundant limiting texts.
However, these ideals were easier to express than to actualize. The
failure of the reformist movements to develop a viable response ro
the challenges of modernization and sragnation partly originates in
their insistence on purification and partly in their own successes in
social service programs. Such a strict demand for purification stipu-
lates the total acceptance of scripture and a non-inrerpretive adher-
ence to it. Vhat emerges is a literal approach ro the understanding of
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religious reachings; strict scripturalism becomes unavoidable. A re-

j..tlon of the esr;blished rnadhbdb encourages the establishment of a
'quasi-madhbab 

within rhe movement and its national leaders, espe-

ii^lly 
^commission 

of Tarjib, become their formulators. A selective

use of scripture allows them to present a socio-religious alternative.

The succeis of many of its community-based social services and its

expansion into one of the largest Muslim organizations in the.nation

ha,re routin tzed and solidified its ideals. As such, it has gradually lost

its innovative edge. However' Muhammadiyah and other puritan/

reform -o.,r.*.n1, have liberated the Muslim intellectuals, includ-

ing the proponents of traditional Islam, to new sources and ways of

i.ri..pr"ting and defining the religiosity in an ever-changing society.

At least the criticism and challenge has brought home to the tradi-

tional Muslim scholars the limitations and shortcomings of their ap-

proach and decisions.
These new movements came forward to bring new kinds of litera-

ture and revived classical works in the neglected fields. Books on Qur'lnic
exegesis, the collections and commentaries on Prophetic Traditions,

*olk, on legal theories, legal maxims and philoso.phl came into

prominence.lh. .o-parative works among not only the four sur-

ii-.ring authoritative Sunni madbhab,but others, were becoming more

pop.ri"r. Besides, some new writers among the puritan and reform

-o-r"-"rrr, started to produce new works both in Arabic and later,

more and more, in the Indonesian national language'

So far there has nor been any sysrematic study of the overall de-

velopment of Islamic legal thought in Indonesia, let alone of the con-

cret; legal reform ideas among Indonesian Muslim thinkers. one eas-

ily gets"the impression that vestern studies on modern Islamic law

h",r! ,r.gl..ted and ignored the legal form in Indonesia. The same

ignoranie, or even .yr,i.it-, is also prev.alent among Muslim schol-

""r, "rrd 
acrivists in some Muslim countries.3r In this study, a discus-

sion of the legal reform ideas forwarded by several leading contem-

por^ryMusliri scholars will be presented below mainly because their

id.",'h".\r. survived and will influence the present debate and future

course on the nature and function of Islamic law in the country.

In his academic speech in !951, Hazairin (1905-1975) presented

the provocative idea of initiating the establishment of a "national

*oihhob" (madzhab nasional) especiaily in those fields that are closely

knitted with sociery's inreresr. In the fields of religious rites and norms

regulating the relaiionship between a man and God in the strict sense
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('ibidat), this reform was nor needed and rhe universality of Islam
was to be maintained. so, he focused his reform ideas on 

'mu'imalAt

(human relationships). He mentioned several reasons why such a new
madhbab in this field was needed. First of all, he recognized the great
contribution of earlier Muslim mujtabids who had successfully stud-
ied and formulated Islamic legal rules and left abundant ,r"lrr"bl. le-
gal texts. \what must be followed was nor what they had formulated
in legal rule, bur their spirit and methodology in formulating legal
rules from the sources in order to regulate their contempo.".y roii
ety. He believed that God's injunction and guidance is never closed,
and that the gate of new ijtibid is always open.3a

Hazairin's ideas contain several fundamental points on Islamic law
reform in Indonesia: (a) The need ro give the national characrer ro
the development of Islamic law in Indonesia by formulating it in a
national rnadhhab in order to emphasize rhose things that are specific
to Indonesia; S) In founding this nationalmadbbab,it musr differenti-
ate between 'ibddat andmu'imalit with a nore that efforts are mostly
directed to this latter field of Islamic law; (c) The shafi'i madhha.b
may be retained in the field of ibidat, while in the latter field. it
should just function as a source; (d) In this effort, new muitahids with
a national perspective are needed; (e) Their effort must not be carried
out individually, but more as a collective and systematic program.is

Hazairin's reform ideas went unnoticed for more than a decade or
attracted little attention among Muslim 'ulamd'. This might have been
caused by Hazai.rin's background and position. He obtained his legal
education in the elite colonial law school in Jakarta and specialized
in family law, in particular the various laws of inheritance existing in
the country. FIe was later appointed as professor in Islamic and idat
laws in the university of Indonesia in Jakerta. He is one of the radi-
cal adherents of the "new ijtibid'. In his opinion, Indonesian society
differs sharply from Arab sociery within which Islamic jurisprudence
developed. since 1950 Hazairinhas become more and more ctnvinced
that the Qur'an is adverse to any unilaterally organizedsociety, i.e. a
society consisting of clans following a matrilineal or patrilineal sys-
tem of kinship. The overall understanding of eur'Anic verses per-
taining to family and society are directed to establish a "bilateral-
parental system". He therefore felt the need for Indonesian Muslims
to be encouraged to go in that direction. socially, his ideas should be
feasible, because even though all three kinship sysrems-parrilineal,
matrilineal, and parental- are found in Indonesia, the great majority
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of people, especially the Javanese, follow 
^ 

parent^l family system' In

,"iliringhis ideal for new ijtibAd, he sponsored and participated in

the estaLlishment of several Islamic universities, and for some time

he was rhe rector of the Jakarta Islamic University. His views may be

found in his many writings35 and many of his former students, some

of whom have inhuential positions, conrinue to nurture his ideals.

His reform ideas, especially on bilateral-parental kinship based on

inheritance la- attracied growing suPPort among the law policy

makers in the Ministry of Justice. Under the sponsorship of the Na-

tional Body of Law DeveloPment (BPHI{), a symposium onNational

Inheritance Law was held in JakartainIg63. Hazairin's books on the

subject were nominated as the guiding reference. In this forum, many

prominent Muslim scholars came forward to discuss Hazairin's views'

Two well-known Muslim scholars, Thoha Yahya omar and Mahmud

Yunus came forward to criticize Hazairtn's innovative, sometimes

inconsistent, interpretation of the Qur'Anic verses and hadith and his

novel construction of inheritance rules which ran counter to the tra-

ditionally agreed-upon formulations. Hazairin's defense against this

criticism ,e.-"d to reveal his further departure from traditional Is-

lamic legal theory. The discussion failed to produce_ any consensus

because Loth sides had a different approach and paradigm. However,

mosr Indon esian 'ulami' were convinced by the argument and the

line of reasoning of these two well-respected 'ulamA'. Even in the

later compilation of Islamic law in 1991 the influence of Hazairin's

views have been minimal'
For more than ten ye rs, Hazairin's ideas seem not to have had

any positive resPonse' either from Muslim scholars or among general

la* professionais. Then in 1961, Hasbi Ash-Shiddieqy, aprofessor in

the 3tate Institute for Islamic Studies 0AII.0 in Yogyakarta in the

inaugural speech of his tenure, revived the idea without mentioning

Hariirirr's earlier views. Hasbi Ash-Shiddieqy stated that there was a

great andurgent need to carry our new ijtibid of Islamic shari'ah'In

Ihis effort, tAtN and other Islamic universities have a duty and stra-

tegic position for the betterment of public welfare (kemaslabatan)

""? 
,o become pioneers in the establishment and application of law

in the counrry. sr.h .orrr.ious efforts will eventually creat-e Indone-

sian ftqb, rn.i, ", 
has been done in EgyPt and other Muslim coun-

tri"r. k don esian ftqh is that which is formulated and applied in ac-

cordance with the l-r"trrr. and character of Indonesian Muslims.st
's7hy should this Indon esian fiqb be created? Ash-shiddieqy men-
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tions among other reasons, that the Islamic law that prevailed in In-
donesia mostly came from Hijizifiqb,Islamic law which has been
formuiated to regulate the people and culture in the Hijaz, Egyptian
fiqh which mainly answered the problems and needs of the p*ple of
Egypt, and also, to a lesser exrenr, fi.qh of the Indian sub-continent
which was based on the cuhure and cusroms of that region. These
Islamic rules, as formulated in other counrries had often been forced
to regulate the Muslims here on the basis of taqltdand the significant
influence of time and place in the formulation of Islamic law.

Meanwhile, Ash-Shiddieqy also proposed several ways to achieve
this goal. First, intensive study must be direced towards the prime
sources of sbari'ah and those books which had been wrirten d.tring
the flowering era of ijtibkd irrespective of their affiliation, includin[
those of the Shi'ite and Zihirite schools of law. By adopting this
strategy, he further mentions, we would be able to get access to the
brilliant ideas not only from limited Sunni legal traditions, bur also
from others, even from "man-made" legal systems Qterundang-
undangan buatan manusia).18 FIe seems to have been fascinated with
the reform ideas of Mustafa al-Maraghi. Recror of the prestigious al-
Azhar university in cairo, ro which he referred in most of his ideas.
He advocated a merhod of "talfiq" (mixing the opinions of different
madhbabs to found a new rule). This compararive method should be
used and taught in Islamic cenrers of learning not only of Islamic
legal schools, but also of other legal systems. He later wrore and rrans-
lated many books to carry out his ideas. some of his books have been
designated as reference and required reading for students in IAIN
and some other Islamic educational institutions.ie

After Hasbi Ash-Shiddieqy expressed his opinion, Hazairin
changed his earlier term "mdzltab nasional' into "MAzbab Indonesia,,
because the word "nasional" covers the whole population, some of whom
are not Muslims. Just by looking ar the term used by these rwo leading
scholars, ma"dbhab and fiqh, rhere was a different emphasis berween
them. The first emphasized the reform of the ShAfi'i rnadbhab,which in
his own words "mazhab Syafi.'i yang diperbabarui" (renewed ShAfi'i
madhhab), while the later srressed the imporrance of reforming the
existing scholarly tradition and scientific discipline of Islamic legal theory
and knowledge. Their ideas have revived renewed interesr and scholarly
debates among Muslim scholars, but they also raised more quesrions
and problems than answers, to be tackled by new generations.

The success of economic development and the spread of educa-
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tional opportunities, accompanied by extensive social changes, the

limiting iolitical environment and mode rnization challenges has

broughi 
"bo.r, 

the emergence of new Muslim intellectuals during the

Ne*r-order governme.tl. Th"r. new Muslim intellectuals are also

interested in 
-societal 

responsibility for the performance of Islamic

obligations, but they view those obligations from a different stand-

poin"t than the Islamic spokesmen of earlier periods. Besides the

.h"ng.d conditions that made the use of old arguments unproduc-

tive, 
"or 

might even cause them to backfire the current generation of

trrtrrsll- intlellectuals who have been trained in a different educational

background, some in'western countries, and have taken on wider

interiretations of what the obligations of Islam are and how a mod-

ern society can respond to those obligations. vhile the concept of

divine law is still important, it is now seen as only of one of God's

obligations laid on Muslims. The new Muslim intellectuals seem to

,h"r". ,.lr.ral important common viewpoints' They view the \West-

ern world as cullurally and politically dominant at the current time

and'western civilization as having both positive and negative aspects;

meanwhile the Muslim world is seen as culturally and politically sub-

servient ro rhe .west and so moderni zation does need to take place in

Muslim communities. Further, Islam has a set of values intended by

God for use by mankind in all times and places which lvluslims have

the obligation to put into practice. To achieve these ideals, religious

,.n"*;*i, important to rh; Muslim community as a means of apply-

ing Islamic ,r"lrr., to modern life. However these newly emerging

Mirslim intellectuals vary on how to define those values and how to

apply them to Present conditions.o'
^ ^M"ry 

new Muslim intellectuals do not emphasize the importance

of the rigid legal aspects of Islam as formulated by medieval.Muslim

jurists, *id i.rr"t""d ,rr.r, -or" the universal values and morals which

irlr- ir", brought as a blessing for all humankind. Endang Saifuddin

Anshari, j.rst ti cite one of them, holds that Islamic jurisprudence

(fiqb) isa distillation of the divine law drawn uP by the early scholars

of iri"','. Since such a law is a human interpretation of divine law, it

should not be regarded as rhe only possibiliry, but more as a reflec-

tion of p"rrrr"rr"it values interpreted at a Particular time and place

by ..rtri' thinkers. In the time it was assembled and applied,_it might

.or."rporrd with what the eternal values of Islam demand, but later

through use and change it might lose that proximity.Jn general, then,

"".h 
g".rr"."tio., *rrsit.y to L"ke the norms and values of Islam rel-
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evant to its own condition.4l
similar views have been expressed also by Taufik Abdullah, a well-

known Muslim Indonesian historians. He noted that in Indonesian
history Muslims have shown a need for different kinds of religious
emphasis at different times. At first, the first Muslim Indonesians gave
great attention ro the cosmic-mysrical relationship, which led to the
adoption of Islamic mysrical orders (tarekat). Later the growth of
orthodox values convinced many Indonesian Muslims that Islamic
substantive law (fiqh) was equally as imporrant. By the rwentieth cen-
tury, reform elements in Islam called for removing both mysticism
and canon law as outmoded forms of Muslim behavior. He concludes
that Muslim views of what will lead them to the truth vary according
to the era in which the observarion is made. Islam is a religion of
faith and reason. As such, Taufik Abdullah further argues, itls only
through the use of both, that Muslims may build ideological bases
for undertaking change that is consistenr with Islamic teachings. The
danger is in ceasing the effort after making some gains.a2

This ideal to revitalize Islamic law has re-emerged again in the last
decade initiated by Munawi r sjadzali, Minister of Religion in the last
two consecutive cabinets of the New order government. sjadzali,
combining his former c reer as a diplomat with that of a religious
scholar, proposed a conrroversial rationalization of Islamic law which
would allow jurists to interpret the law concerning 'wordly affairs' more
flexibly. His "Reaktualisasi" (Re-actualization) of the sharf'ah represenrs
a typically Indonesian urge ro embed all aspects of behavior in the
indigenous cultural contexr. Such an approach, he has claimed, not
only neatly solves the problem of permitting sbart'ah law to co-exisr
within the national legal sysrem, but also reduces the chances of fric-
tion between the various religious adherents in the counrry.

sjadzali criticizes the double talk and inconsisrenr ambivalent ar-
titude of many Muslim leaders on Islamic law.a3 He cited, among
others, two common examples to subtantiate his point: bank interest
and the son-daughter portion in inheritance. Even though al-eur'An
has prohibited usury Qibi) and obliged that the portion of a son be
twice that of a daughter, he argues, that most Indonesian Muslims,
including the'ulami', have used banking services and have taken pre-
emptive action to assure equal distribution among their off-spring.
This, like the action of an ostrich that puts his head in the sand hop-
ing the problem will go away, will not solve the problem, but may
have a negative impact on the Muslim community atlarge and on the
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function of Islamic law in society. As leaders and scholars of Islam,

they should nor shy away from the problems but must face them by,

among other things, formulating what is best for the communiry in

accordance with the basic principles of religion'

By presenting actual practices of Muslim people in publicly-known

Islamic regions *a Uy quoting legal verses from the Qur'An, Munawir

Sjadzali cf,allenges Indonesian Muslims about the realiry of Islamic

la* and a consistent attitude towards its re-actualization. He further

says:

From the above discussion, it is obvious that it is not me who says that

the inheritance law of Isiam as contained in the Qur'An is not just, but what

I have done is just looking into the social attitude which seems not to believe

in the justice of fari'ld (inheritance laws) any more'4a

By referring to social Practices' Sjadzali seeks to show the irrel-

"rrrrr." 
of ,o* formulatlons of Islamic legal jurists to the much-

changed contemporary condition which requires an innovative for-

-rrl"iior,, ,to, only by applying the literal injunctions of the Qur'An
and Sunnah, but by digesting its essential values and applying them

to fulfill the needs of -od"rn people. He further mentions that the

literal meaning of some of the-Qur'anic verses, such as those which

approve of slaiery, have been ourdared and some applied out of con-

t.*t to the present Muslim community. Islamic law, then, can only

be applied today if one takes into account that present Muslims live

ir, 
" 
.f-pl"x and changing world where the values of Islam, not out-

moded ligal codes, -i,rt-be carefully applied' In- order.to achieve

this, contem por^ry scholars will need to go through a similar Process

to adopt 
" 
rr.* variety of modern traditions, culrures and customs to

"pply 
ih. ,r".,r", ch"rging principles of Islam.a5 In this sense, he differ-

.rrii"r., between the principles of Islam which are divine and immu-

table and those rulesio 
"ppty 

them which are human and bound to

change.
TI elaborate further his theory of the re-acttalization of Islamic

law, Sjadzali uses the doctrine of nashh (abrogation) in Islamic legal

theory to argue that the replacement of a certain injunction of the

Qrrr'Arric ,rrjProph"tic sources is possible, if not desirable' in.Islam'

B'y citing a Qur'Anic verse (2:106)ou ,t4 quoting the views of many

classical"and Lod".n Muslim aurhors, he maintains that even those

Qur'anic verses and Prophetic traditions which were not repealed

until the end of the period of revelation, may still be replaced with
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better applications if the overall spirit of the scriptures allows it and
the changing condition of the communiry demands it. For this, sla-
very is presented as an example and the second Caliph, 'lJmar ibn al-
KhattAb as a figure who made innovarive policies in his rule. He also
argues that most of the legal rules in the Qur'An beyond the limited
field of ritual obligarions to God, are mosrly facilitative laws mean-
ing those laws are available if the contracring parties could not come
up with a mutually agreed consensus, and not as obligatory rules that
must be followed in whatever situation. He maintains thar peaceful
settlement and consensus (at-s.ilh) is encouraged before dispuiing par-
ties bring the case to courr. He further argues that both individual
and communal peaceful semlement should be accepted.

Sjadzali's arguments have provoked many pros and cons among
Muslim leaders and scholars. His views have been rejected not only
by traditionalists, but also by some reformist Muslim writers. His
opinion the validity of clearly defined (qafi al-diklah) Qur'inic verses
which are considered an absolute source (qaft al-thubft) in Islam can
be challenged is taken to go beyond the permissible improvemenr
Qojdd) and beyond acceptable independent reasoning (ijtihiQ.4,

The above views of Anshari, Abdullah and Sjadzali concerning
the limitations of Islamic law are nor universally accepted in Indone-
sia. However,Sjadzali's ideas appeared in a Muslim magazine in 1986
which instigated many responses and protesrs. This is probably be-
cause it was made by a government official responsible for the
country's religious affairs and using legal discourse familiar and com-
mon among the 'ukmi'to challenge the traditional definition and
interpretation of Islam and Islamic law. Many Muslim scholars re-
fused Sjadzali's suggestion and questioned mosr of his basic proposi-
tion. Abdurrahman \fahid, the chairman of Nahdlatul Ulama who
had often proposed controversial reforms of the Islamic tradition
himself, criticized Sjadzali's re-actualization ideas. Indirectly in one
of his writings, Vahid maintains that many proponenrs of modern-
izarion regard all values as relative and so question traditional values
and introduce doubt about them. Such critics, he continues, ques-
tion the relevance of Islamic law, Islamic institutions and the scholas-
tic methods of learning to present conditions. If such a move is ac-

cepted without qualification, it will surely erode the core teachings
of Islam, particularly the doctrines of the uniry of God, divine law
and morality.

The type of reactualization of islamic law which has later gained
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more acceprance among most Indonesian Muslims is that which is
directed to reviving valid ijtibill (independent thinking) on those

dubious Qur,anic verses (z.nnt al.dililah) and more in the field of the

human interrelationships (mu'intalit), rather than in ritual matters

(,ibid,it).^ The government itself does not v/anr ro interfere much in

this latter field except when some state or public interest is at stake.ae

Some ministerial policies to standardize and rationalize several as-

pects of hajj (pllgrimage) rites and the decision to determine the first

and last day of the fasting month (Ramadan) may be taken as ex-

amples of governmenr interference in this field which are usually

based on the nation of public welfare (rnasa.lih al-rnurvlah) and after

seeking a fat.oi (legal opinion) from the semi-official'Ulami' Coun-

cil (Majelis Ulama Indonesia). Problems arise when the border be-

rween 'ibidat and rnu'irnalat is not clear or when their division is

seen from different perspectives. In this latter categorl, two asPects

of Islamic law came into prominence: inheritance law (farh'id'/uarith)
and pious foundations (*oqfl. However, in my field trip visits_to Aceh

and North Sumatera, I encountered some 'ulami' who still believe

that the government has no right to interfere with and regulate those

maffers which have been regulated in the Qur'an and Sunnah. Some

of these 
,ulamA' still perform polygamous marriage which, according

ro the marriage la*, has seen strictly restricted to be only through

the approval of the 
^garna 

courrs. Some judges and local religious

officers have also mentioned and complained about this on-going
,,nikah di bawah tangAn" (unofficial marriage) and about their limited

authority and ability in tackling this practice.

some well-known scholars in Islamic law who have a close and

respecdul relationship both with the government (partly because they

t.".h in government universities) and with Islamic scholars in gen-

eral, srrcli as Muhammad euraish Shihab'o and Amir Syarifuddin,"

seem to hold moderate opinions on the renewal of Islamic law. Shihab

proposes in one of his many writings that besides texrual interpreta-

iio.rr, qrrr,Anic verses as well as haditb traditions may be interpreted

contextually. By using both approaches, he argues, the actualization

of Islam *ill .tot only be possible but will nor go asrr^y from its
principles. Meanwhile, Syarifuddin observes that the (re)actualization

tf trl"*i. law in Indonesia lately has emphasized ftqb, su.btantive

rules, while usfit al-fi.qb which is the foundarion to derive it has been

neglected; consequently the outcome is ad hoc, parttal and even con-

,raii.rory. tt is liigh time for Muslim legal scholars to venture into
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this difficult but imporranr task so rhe actu liz tion process will be
based on consistenr principles and in systematic way. The same line
of reasoning is also expressed by Peunoh Daly who prefers that the
actualization and renewal effort be carried out within the acceptable
manhaj (method) of early authoritativ e mujtabids.s2

To sum up it, may be inferred rhar even rhough on the surface the
proponents of the application of Islamic law in Indonesia seem ro
have a united opinion, deeper analysis shows that they have many
conflicting differences of opinion. The difference is even wider, or
more ambiguous, in an Islamic state. similar to the variants of Mus-
lim adherents in Indonesia, their opinion on Islamic law are also nor
unified. One Muslim leader, hypothetically speaking, said as follows:
"Of course we all want the realtzation of Islamic law, but supposing
it is granted, which one?" He even negatively supposes that ',if it is up
to ourselves to arrive at solutions, the Muslim community will never
reach an agreement." Boland, after interviewing many informanrs,
mentions at least five groups of scholars concerning this matter:

a. Those who exclusively want ro stick ro rhe ShAfi'i school of law,
probably a diminishing number of older 'ularnA's, who, however,
are still powerful, particularly in the religious courrs;

b. A group of scholars who are also prepared to make use of the
three other schools (Hanafi, MAliki, Hanbali) when their regula-
tions are to be preferred to those of the ShAfi'i school;

c. Those who, moreover, want to use certain opinions held by ear-
lier (now extinct) schools of law, e.g. concerning a literal or sym-
bolic interpretarion of some verses of the eur'An;

d. Those who adhere to rhe "new ijtihid", as for example Hasbi Ash-
Shiddieqy and Profess or Hazai.rin and in fact most members of
the Muhammadiyah, although this association has never made an
official pronouncemenr on the question;

e. Even more extreme is the group of those who want to go back to
the Qur'An as the only source of religious law, and leave the deci-
sion to the individual in all cases which are not provided in the
Qur'Xn.53

To this grouping, we may add many modern-educated Muslim
intellectuals who de-emphasize the importance of Islamic law as for-
mulated in fiqb texts ro the present day Indonesian Muslims due to a
variety of reasons. Vhat is importanr for modern Indonesian Mus-
lims, according to this group, is to extract the fundamental values of
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Islam contained in the Qur'an and al-hadith, and to disseminate and

socialize them into the world view and cultural values of the Indone-

sian Muslims as a modern nation-state'54

The variety is also great on how to achieve their respective views'

One may 
"rrily 

,.. that those who maintain the revolutionary 
^p'

proach itt 
"pplyi"g 

Islamic law in the country have been diminishing

io ", 
irrig'iiicant"le,rel. 1fhat is becoming more prevalent is the view

oi p"ni"l""rrd gradual realizations of Islamic law. Vith regard to "el-

em'enrs,, of IslJmic law which Muslims want to be applied. There has

been a general consensus to include m frr ge, inheritance and those

fields tliat are closely connecred to the Islamic religiosity of a Mus-

lim. In this instance, most of them agree that those aspect should be

;;ilr; as part of national law. one concrete attemPt was-the draft

of"" ,r"* -"..i"g. law which became the meeting point of clashing

interests and ideis. It has become a test case and exemplary reference

for both sides of the argument. This was actually initiated by the

go,r..rr-"rt due to the p"ressure of the feminist moYement and mod-

Jr.rirt resolutions. Seveial committees had been established to study

and prepare the draft and some drafts went as far as parliament but

failed to become law.
After the enactment of Law no. 14/1970 in which the authority

of the Supreme court was extended to Islamic courts, there were

increasing contacts and cooperation between the Supreme Court and

the Minis"try of Religion in iupervising and developing Islamic courts

in the counrry. Eve"n though the Act implicitly stipulates that cases

at the agarnd courts may be-appealed to the Supreme court' its appli-

carion i"s ha-p.red by the 
"br.n.. 

of appropriate proced'ral laws.

In the meanrime, the policy in the Islamiciourts and the Ministry of

Religion, considering that no new law was enacted to regulate them'

contlnued to foloJthe colonial regulation which stated that deci-

,iorN of appeal from the High Religious Court were final'tt

The enactment of the Ma*rriag. i"* in 1974 extended the jurisdic-

tion of the Religious Courts 
"nJ 

i.r..""r.d their case dockets consid-

erably. At the saine time, more and more disputants wanted to Present

,h"ir'.".., as high as the supreme court. In light of this condition,

the Supreme court issued its own regulation in t977 to regulate Proce-

dures in the examination and decision of appeal cases originating from

religious courrs. However, the Ministry tf n.ligion maintained the

.*iriirrg law and tradition. This dualism created a debate among legal

scholars and bureaucrats and only ended when the Chairman of
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the Supreme court and the Minister of Religion mer and issued a
common staremenr in t979. This agreemenr has been followed by a
succession of mutual cooperation between the two institutions. The
cooperation was also enhanced by the establishment of a special
chamber dealing with cases of religious courts, six supreme courr
justices were appointed to it, and a chair *"r 

"ppoirrted 
among

them.s6

Substantive Islamic Law in National Statutes
Before the coming of \ilestern colonialism, the Muslim sultanates

had received element of Islamic law in avariety of degrees and inten-
sity. In Aceh, as discussed before,Bustin al-&ldttn by al-Raniri greaiy
influenced the government and positive iaw during the reign oilrkrrr-
dar_ Muda (1607-1636). The undang-undang (laws) of Minangkabau
and other sukanares also show the growing acceprance of Islamic law
elements into the local legal structure. In the case of Java, one comes
to a more complex and syncretic nature of its manifestations. In the
early r9th century, rwo sysrems of judicial administration existed in
Java: that of penghulu (curator of the public mosque), and that of the
iaksa (traditional Javanese royal law officer). The former applied Is-
lamic law especially in the marters of family and criminal laws, while
the latter took care of others. The substanrive laws of the rwo were
also quite separare: one applied the so-called bukum AllaE (God's law),
and the other yudha negara (state legislation).5'

Raffles drew attenrion ro the practice of the rulers in modifying
or altering rules of Islamic law as contained in fiqb texts by issuin!
royal legislation (undang-undang), a pracrice that is justified in Is-
lamic legal theory assiyisah sbar'lryah (state legislation to supplement
the shart'ah). The reception of this legislation in Islamic Java, which
was the focus of Raffles's observation, was thus a function of the
particular spheres of Islam. In the mosque and pesantren circles, it is
manifest in the Arabic rexts, in the village communities it is a par-
tially understood religion with a locally applied culture, in the royal
courts it was a theory of royal power originating in the permanent of
transcendent values, which served as a fixed basis for judging man-
made law. In this sense, Islamic law was more as a standard for law.
rather than a set of legal prescriptions, but cerrainly not a reflection
of what was actually practiced by the population.

In the post-colonial period, substantive elements of Islamic law
continued to exist either through legislation or judicial application as
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a Dartof the emerging national legal system' The substantive law of

;il.""y i"""fii rt"ir is or, o.,-other occasions, its elements have

been absorbed into legal statutes or government regulations' The

.""-p1", of the latter type are some articles of the Basic Agrarian

i"* p"* no. s/Io6O)*lri.r, recognizedthe existence and validity of

*.*itp;"", forrndat'ions) and Law no' t5/196t on the Public Pros-

ecutor itri.t states that in carrying out his duty, a public Prosecutor

is instructed to resPect religious norms'^" 
!;;; "rp".r, 

of lrlr-il law have been the positive law of the

fufrrrilrn ,"g-"rrt of the Indonesian population' Similar to other Mus-

ii- .o-.rritnities, the Islamic l^* a'pictt that are strongly de{ended

and maintained are generally family and personal.laws which are

.tor.ty related ,o oni, religiosity in islam' Most of the few Qur'inic
,r"rr., which contain legal-injunctions also deal with these aspects;

likewise most of the fiqibooks dedicate signific.ant sPace..t? them' In

Indonesia, these aspeci, deueloped into three different fields of law

whichhavebeenclaimedtobeunderthejurisdiction.ofthe,Islamic
courts. They are: -"rri"g" law in a broad sense' inheritance law and

.ono|U*.it is the -".ti""g" law that has,been the prime objective of

Islamic law proponents, tfre important theme of Islamic law reform

,"Jrft. object of .orrt.ntion "*otg 
various segments of the Indone-

sian population.
There have been several efforts to reform the marriage law in the

."";;t. orrrirrg the colonial period' the basic policy was not to in-

terferewith the substantive laws on marriage and family matters for

the indigenous people. For the general. population' Islamtc law lm-

mersed in customs io-p'i"d th"e positive iaw' Only during the last

o",, of the colonial p.,iod did the Dutch feel the need to issue legis-

il;;"";;.", tor lrrdo,"'i^"' who had converted into the religion

of the colonials, i.e. christianity, and for foreign orientals.58 Some

authors have cornm**a "po"-the 
influence of both Islam and

Cfrrirri"rrityonthemaritalaffairsofthepopulationduringthecolo-
nial period. Vhile in Islam the validity of marrtage has been gener-

ally complimentary with the ad'a.t ceremony which could continue

unaltered, th. .olJni"i -""i"gt law of Indonesian Christians could

;;r"pt;;^, m^rrrage and as "ith, 
"tht influence of Christianity on

customary -"rrr"g!1"; i' tht'"fo" far more destructive than that of

Islam."tt.---M".,i"geaffairsandmostaspects-relatedtothemamongthein-

digenous rt.tslim pop"t"'io" "tt "gul"ttd 
in accordance with Islamic
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law which has absorbed or integrated local cusroms. Substantive rules
on marriage are referred to in the fiqh lirerature rhat has been dis-
cussed above. As a-part_ of introduiing and standardizing these sub-
stantive laws, the Dutch government 

"n.o.rr"g.d 
some iranslations

and extended editions of authoritativefiqbr"*rr ro which the Muslim
judges and 'ukmi'refer in settling -"rital cases. \7hat the colonial
government sought to enforce was the registration of Muslim mar-
riages and divorces without interfering with the substantive rules.
so, the government regulation was called the Huueliihs ord.onantie
(Marriage Regulation) of tglt which was an i-proue-ent of Mus-
lim marriages, divorce and reconciliation.60

- 
The plurality of laws in Indonesia was compounded in the fields

of marriage and family law. Before 1974, theie were five different
legal systems-regulating the marital affairs of the population. Muslim
Indonesians followed Islamic law, christian nati.,res in certain regions
were regulated by a special State Regulation. Europeans and chinese
segmenrs of the population were subject to the civii code, while other
foreign orientals kept their cusroms of origin. This last rule was also
the same for Indonesian natives who adhered to their respective adat
cusromary rules which varied from one region to anothei. This com-
plex plurality of laws was completed with a Jpecial law regulating mixed
marriages berween those who were subject to diff.r"nt lairs..t N"o*here
has_this beel mor: apparenr than in ,.ior- of the marriage laws.

In 1950 the Ministry of Religion established , .o--lrr"e to draft
a marriage bill. Two drafts were completed rwo years later, the first
was aimed at the unification of marriage laws, but since this was not
acceptab.le to the government, a second draft was prepared recogniz_
ing the.diversity of laws for religious groups. notl uitis were submit-
ted and discussed in Parliamenr, but withtut any result. As soon as
the New Order came to power, efforts *.r" -rd. to provide a uni_
form law of marriage but failed because they did rro, g"r r.rpporr from
most of the M xlim population. The basic problem .%ardi;; the mar-
riage law was the question of whether the principle Jf uniflcation of
laws (one law for all different religious gro"p$ o, ih. diversiry of laws
(different laws for different group$ sho.rld be applied. Facing this
reahty, the government submitred two bilrs in tgie-g, orr. 

"rr"-.tirrgthe. basic principles of marriage law applicable to all ,.iigio.r, groups,
and the other specifically to regulate ihe marriage of Mu"slim l"r,dorr.-
sians. These bills also faced the same fate in the parliament.

Bearing this in mind, a new bill was put foiward again in 1973
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when the New order government had successfully carried out radi-

cal political reform and had just won impressively in the last general

elections. Massive reactions and counter-movements of all segments

of the Muslim communities within and without the Parliament broke

out and led to a consensus' some even called it a "giving-in" to the

strong Muslim demands, in the compromised form of Law no. 1/

Ig74. The concession to the Muslims seems to be more in favor of

modernist views rather than that of traditionalists. Some authors

observed that the New order government was caught by surprise by

the massive reaction and counter-movements of Indonesian Muslims.

The over-confidence of the government and the political naivete of a

newly installed Minister of Religion, who used ro come from tradi-

tionai ,uhmi' but had been replaced by a modernisr 'Western-edu-

cated scholar, compounded with the growing dissatisfaction of Mus-

lim politicians who were excluded from positions in the New Order

which introduced some policies considered detrimental to Islamic

and Muslim interests, made the controversy over this bill the trigger

for widespread proresr. The overconfidence of the New order gov-

ernment was partly based on the overwhelming vote for the govern-

ment sponsored ruling party Golkar, and a def.eat for political Islam.

Ho*elrer. the issue of the survival of Islamic law had united Muslims

on all fronts. The consensus between the parliament members be-

longing to Islamic parries and those of the Armed Forces might be-

,."ri 
"Jh^,ring 

pr",r.rrt"d the protest from accelerating to the point of

contesting the legitimacy of the ruling elites'

The main points of the protests were cenrered on the subjugation

of the validity of Islamic marriage to standard state registration, the

continued ""lidity 
of inter-religious marriage, the nomination of

adopted children as legal inheritors, the prohibition of polygamy,

"rrith" 
extended intervention of secular civil courts on the jurisdic-

tions of religious courts. Some other writers also protested some pro-

visions which were not in line with the traditional interpretation of

Islamic law. The draft presented a clear threat to both the Islamic

courts and Islamic law. The draft would have significantly reduced

the iurisdiction of the Islamic courts. The bill was intended to be

"ppii"d 
to all Indonesians, regardless of religion, and was to be ad-

ministered mosrly by the civil courts. This would have meant the

abrogation of significant portions of the Islamic court's jurisdiction

over-Muslims. The elimination of marital cases from the jurisdiction

of the religious courts would sound a death knell to this institution
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whose main function was in these legal aspects.
Muslim objections, conveyed by way of parliamentary and

extraparliamentary actions, resulted in agreement that those provi-
sions which were explicitly contrary to Islamic law should be de-
leted. These included, relevanr to this study, the reaffirmation and
extension of the lurisdiction of Islamic courrs nation-wide. The reli-
gious courts now have extra functions in respect of permission for
marriage and divorce, alimony, custody and guardianship, while the
referral to religious law gives more power ro rhe Islamic judiciary to
formulate detailed substantive rules.

This marriage act which was promulgated onJan:uary 2,I974 con-
sists of fourteen chapters containing sixty seven articles out of sev-
enry two articles of the proposed draft. Chapter one which consists
of five articles states the basic principles of marriage. The law subse-
quently deals with marriage requirements (articles 6-12), prevention
of marriage (13-21), annulment of marriage Q2-28), marital agreemenr

Q9),the rights and responsibilities berween parenrs and children (45-

49), and marriage guardians (50-54), and is followed by a chapter on
other provisions.62 A detailed discussion article by article of the law,
which has been carried out by some authors," will not be done in
this study. It is sufficient to pick out several controversial provisions
which represent a reform of traditional fi.qh interpretations and seek
to find out the Islamic judiciaries' and Muslim scholars's reacrion ro
and justifications of those matters. This discussion will be dealt with
shortly when the latter installed compilation of Islamic law is dis-
cussed in order to give them a comparative perspective. At present,
some important provisions relevant to the position of Islamic law
and its substantive rules are presented to see the significance and con-
troversy of this law.

The most important provision concerning the position of Islamic
law is contained in the two articles of the first chapter on rhe prin-
ciples of marriage. The law defines a marriage as a physical and spiri-
tual bond between a man and a woman as husband and wife with the
purpose of founding ahappy and lasting family based on belief in the
One God. The religious basis of a marriage is extended in the next
articles which stipulate that marriage is valid when it is done in ac-

cordance with the law of the respective religion and belief; and every
marriage is registered according to the valid law.to The most subtle
reference to Islamic iustice is in article 63 which maintains that "what
is intended by the Court of Justice in this Law are: (a) Agama courts
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for those who profess Islamic religion; (b) General courts for oth-

ers.,' some authors go as far as claiming that the inclusive provision

on the validity of marriage according to the law of religion and belief

ended the primacy o{ adit law.65 This view seems to be too hasty and

simplistic. Vhat itas been more accurately stated is that the Law ini-

tiated the ceasing of. "recEtion theories" which subjugated the validity

of Islamic law in the country to the condition that it had to be well

received by the people as Part of adat rules, and the appearance of the

opposite policyihai tradiiional customs may only be followed.when

tiiy are rrot.orrtradictory to the principles of religion. As such, this

lattlr theory is more in line with the legal theory of 'adat and 'urf tn

Usill al-Fiqb (Islamic Legal Theory).'As 
observed by Hooker, rhe relevance of the legislation of this

law to Islamic law in Indonesia is obvious and strategic in the sense

that Islamic law is recognized as a valid law in the national legal sys-

rem rhrough the administratirre organs of a nation-state. This law has

emphasizJ, hence forward more than ever before, that Islamic pri-

vat; law is part of national law. Since Islamic law in Indonesia is

lergely " -r,r". 
of family law, the subiugation of Islamic. require-

,""I",, to stare regulation is equally as important as any substantive

reform. vhile the source of Islamic law remains tn fi.qb, its imple-

mentation and some substantive provisions bearing directly on it are

now inclusive as Part of nation-state functions'
It is also obseived that Muslim organizations 'were able to make

their positions felt, indeed were able to impose some of their will in
both aspects.,, This marriage law marked a new eta f.or Indonesia

that now has a marriage law effective for all population groups in-

cluding Muslims. FIowever, beyond the general provisions and some

compromise substantive rules, the Law leaves many important mat-

,.r, ,rrrro.r.hed and at most it succeeds in decreasing the pluralism of

laws.6/ Therefore, it is logical that some authors have talked about

the need to amend the said law.68

on one hand, as was said earlier, the efforts to establish an Islamic

state and larer ro apply Islamic law for the Muslims had failed, but,

on the other hand, ihe Muslims have been more successful in pre-

venring any radical law reform which threatened principles of fiqh

"r,d 
triditional elements of Islamic law. In the case of Law no. t/

1974, rhe proponents of Islamic law not only prevented.a-radical re-

for*, brrt 
"lso 

srrcceeded in strengthening the position and function of

Islamic law and its iudicial institutions. The enacted statute maintains
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that the administering of rhe starure for Muslims is vested in Islamic
courts, while civil courrs are to administer it for all others.

Although the proposed bill implicitly intended just the opposite, the
compromise Law actually expands the jurisdiction of Islamic courrs in
two ways. First, it strengthens the courts over their previously existing
jurisdiction' marriage and divorce. Second, the statute included provisioni
regulating substantive areas nor previously under the jurisdiciion of Is-
lamic courts such as marital properry, spousal supporr and child custody,
the cases of which among Muslims are to be tried and decided by Islamic
courts. some legal and administrative procedures, such as permission for
polygamy and divorce, that used to be the functions of local officials of
the Ministry of Religion, now are transferred to the religious courrs.

The principle of unicy in diversity has been referred to and revived
time and again by various segmenrs in the narion, including the New
order governmenr, which emphasizes its ideological aim of defining
and unifying a national legal system. Family law has emerged as rh;
most difficult resr case in which the persisten t character of diversity rules
over uniry. The failure of enforcing reforms by open direct legislation
has been compensated by seeking ro accomplish it by indirect bureau-
cratic means and regulations applied at a lower level.6e This latter tactic
has produced mixed resul$, ar leasr, in the field of family law.

To apply the new Marriage Law, the government issued Govern-
ment Regulation no. 9/t975 and further detailed procedures are regu-
lated in the Ministry of Religion Regulation no.3/1975. one important
purpose behind the proposed draft of the marriage bill was ro curb the
divorce rate andto eliminate polygamous marriages. 1ilzhat was achieved
was the promulgation of heavy restrictions on the possibiliry of a hus-
band unilateral divorcing his wife and the obligatory interference of the
judiciary in this process. In the marter of polygamy the Law explicitly
holds the basic principle of monogamous marriage, and polygamy is
only allowed under certain strict conditions under the mandatory su-
pervision and deliberation of the court. The stricter regulation has been
enforced by the governmenr for government employees and public ser-
vants Qtegazaai neger) that comprises the important upper-middle and
influential class in the sociery. The possibiliry of having or being a sec-
ond wife for them is practically closed by Government Regulation no.
10/1983, amended in 1990. The same provision also exists and is strictly
enforced for those in the Armed Forces.

Another aspect of Islamic law that has been accepted and regulated as

a part of the national legal system is that of zaakaf (yious religious foun-
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dation). No one denies the important contribution of uakaf for reli-

gious and social purposes. 
'$(hile this useful Islamic institution has been

Lrrbed and mitigated in other Muslim counrries, it has been gaining

more acceprance as an important national asset and has been received as

a part of t'he national legal system. Not long after the enactment. of the

Ma.riage Law, the gorr"..,-.rrt started to regulate- and standardize the

zaakaf (Arabir,*aqf pl. auqifl institution. The legal meaning of a^wadis

the ietentio.r of 
" 

rp..ific ihi"g in the ownership o{ the waqif (*oqf

giver) and the de,roting or appropriating of its profits or usufruct in

ihariry for the general public or certain recipients'7.--. - ..
Instead of sulmitti.tg it to the parliament to be officially accepted as

an "undang'undang" (statute), thii time the government.iust issued a

Go,rernme-nt R"gol"tion (Peraturan Pemuintah) which does not have

to be appro"ed b"y the pariiament. Legally speaking, this is possible and

"pproprir,. 
because the instituti on of. wakafhas been recognized by the

Rj.".iar Basic Law of 1-9ao which also establishes the dury and author-

ity of the government to regulate rules of application'

In ia basic consideration, the Regulation states:

,,,,.that uaknfis a religious institution which can be utilized as one of the

means to develop religiou-s life, in particular of the Musiim community, in an

overall effort to-achieL,re material and spiritual welfare in the progress toward

establishing a just and Prosperous society based on Pancasila.'.''71

This statement clearly shows the formal objective in issuing the regu-

lation. Besides, the regulation also mentions the conflicting variety, abu-

sive practices and the lack of registration as reasons for the regulation'

The regulation which consists of t8 articles' together with its detailed

pro."di.", of the Regulation of {9 Minister of Religion no' l/1978

"dopr, 
the prevailing opinions onf.qbtexts. Any disputes which are not

,"grrl"t"d i' thor. ieg,rlations 
^re 

to be decided in accordance with

"ryati'at Iskm" by the Islamic cour$.72

There are at least fwo interesting aspects concerning these develop

ments. One is connected with the approach adopted by the goYern-

ment to enforce reform in this aspecr of Islamic law. The use of gov-

ernment regulation and bureauciatic channels seems to be more ef-

fective in inltiating and enforcing legal reforms. The other concerns

the relatively ."1-"..".tion from the Muslim leaders and community

to this government interference in one of the basic sources of many

Muslim activities. one way to explain this is that thewakafinstitution is

not considered as importanr as marriage which involves each and every
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Muslim. However important the uakaf is for the sociery, it directly
involves only a small number of Muslims. Besides, rhe community at
large may have seen the abusive pracrices which call for a need to regu-
late them. Another explanation is that what is cited and adopted by the
government regulations is mostly in line with the provisions in fi.qb
books and even that is only for land. Further details will be dealt wiih
later when the compilation of Islamic law is discussed.

It may be worthwhile to mention here that Qur'An itself does not
explicitly mention this institution.Tr Rules about wakaf are mostly
based on several Prophetic traditions which menrion it in general
terms, the details of which have been extrapolated by later Muslim
jurists. Another possible explanation, as I observed in my field trips,
is that most'ulami'and even some Islamic judges are not fully aware
of this current government interference and playdown its significance.
Some surveys also find that only a small fraction of uakaflands have
been registered and campaigns in recent years ro register them with
more lenient requirements and simpler procedures do not yet get
wide attention. Many 'ulami' have been reluctant to report and reg-
ister zaakafunder their super.,rision. The common .""ro.r, they give

^re 
that the procedures are complicated and costly and that *on)f ;t

supposedly a religious and cornmunity matrer to which governmenr
interference is inappropriate. It may also be partly caused by their
reluctance to expose the existing uakaf which may mitigate their in-
fluence :upon uahaf management and its usage. Most mosques, reli-
gious schools and other religiously-based public welfare activities and
facilities have been greatly or partly funded by raakaf. Many zuakaf
presented to and managed by certain 'ukmi'have been considered
more as the private business and property of the concerned 'ularn|'.
There have been many cases concerning the falsification and abuse
of oldzuakafland that was formerly organizedin traditional oral trans-
actions without any written document and proper registration espe-
cially in rapidly progressing urban areas in which the value of real
estate has been greatly accelerated.rn

Actually another important jurisdiction of. the agamacourrs, which
is considered as an important aspecr of Islamic law is that of inherit-
ance. So far rhere have not yet been any promulgated statutes or
government regulations in this field. However, currenrly there have
been several government initiative programs to found a national in-
heritance law. As early as 1983, the National Board for Law Develop-
ment (BPHN) sponsored a symposium on National Inheritance Law.75
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However it is still too early to Predict its outcome. Considering the

relationship of inheritance to a Muslim individual being as close as,

or even closer than, that of marriage law, what may be feasible is a

kind of limited unification and codification while recognizing cer-

tain variery. This substantive law, nevertheless, has been covered by

the newly promulgated compilation of Islamic law. Before going any

further, a brief background on it is in order'
In the early eighiies, the Supreme Court presented its opinion

that one of the b"J. ,earo.rs forJudicial uncertainty and legal confu-

sion in the Islamic courts was the absence of judicial procedures and

codified Islamic laws. Moreover, rhe selection, promotion and super-

vision of the judges were also cited as something urgently needing

improvementio elevate and integrate Islamic courts into the national

juiicial sysrem. In March 1985 a joint program yas launched by the
'srrp.e-.'court 

and the Ministry of Religion with a specific objective

to gradually overcome these problems.'/l
"n ,p".i"t commission was established consisting of the officers of

both th" Supreme court and the Ministry of Religion. The commis

sions soughi th. .ooperarion of several well-known Islamic law pro-

fessors aid'rla*A'. 'ih" p.ogram ro compile Islamic law injunctions

on specific fields which lall under the jurisdictions of the religious

.o,r*, consisted of five steps. The first was the examination of those

widely usedfiqh texts in the country, including the 13 texts listed in

the above mentioned ministerial instruction. The second steP was

inrerviews with influential'ulamk"both independent and those who

were attached to certain Islamic org nrzations. The main purpose

was to ascertain mafters of Islamic injunctions that were generally

accepted and practiced in society. Beside interviews, a questionnaire

was distributi among the 'ukmA'and Muslim leaders to seek their

comments and opiniJns. Some responded individually and others,

such as those of Nahdlatul lJlama, carefully discussed the issues with

their colleagues before responding to the questions in groups'

After th! completion ol the survey' the next phage wls.the exami-

nation of the juriiprudence of the Islamic courts. Judicial decis.ions of

the Islamic courrs rhroughout the country were collected and exam-

ined to find the ,t.or,g.rt argument for and commonest opinion on

cerrain issues. The foulrth step was a comparative study with several

other Muslim countries. This *as condrrited by sending a team of

experts and officials to Morocco, Turkey, and Egypt :o.:t: how Is-

l"-i. l"* was applied in those countries and how the iudicial Proce-

Studia klamiha, Vol. 4, No. 4, 1997



74 NurAbmalFadhilLubis

dures were prepared. No reason was given why these countries were

chosen instead-of orhers, except a supposition that those countries

resemble the condition of Indonesia. Finally, the fifth step was the

holding of a workshop attended by 'ulami" government officers and

legal slholars./' The prevailing opinion and consensus were later

*iirr"r, in modern legal language by a team of exPerts' The final re-

sulr was later called "kompi[asi Hukum Islam" (Islamic Law Compila-

tion) which consists of three chapters pertaining re_sPectively to mar-

riage, inheritance, and religious foundations (zaaqfl'

iir. .o-pilation consists of Z2g articles which are grouped into

three chapt ers (buku). chapter I on marriage consists of 
.t.z.o 

afiicles;

chapter Ii, articles I7l to 214, regulates inheritance while the rest

fo.-, chapter III, articles 2t5-228,which deals with waqf, and it ends

with article 229 which is called "a closing regulation" (ketentuan

penutup). The compilation also has an elucidation which is an inte-
'gr^l piit of it. This elucidation consists of a general explanation and

an article by article exPosition.
Being a compilation of three important fields of law, it is interest-

ing to ,""rd th" .oncluding ardcle which stresses the obligation of the

j.rig., to settle disputed cases broughr to them by seriously observing

il riig l.grl values in th" communiry, so their decision will reflect the

legal"coriscience of sociery. The common stress of the Muslim judges is

gelnerally placed more on the application of God's will and religious

irryrr.r.rifnr as well as bringing the society closer to Islamic ideals. The

i.rhrrer.e and ideals of ,rroJ.rnitt Muslims have been obvious from this

common discourse. The proponents of this compilation are fond of

quoting the ideas of modernist writers, such as Fazlur Rahman, Ziauddin

s"rd"r,"tr-"'il R. al-Faruqi,'Abd al-\wahhab Khallaf and zaki YamaniT8

from outside Indonesia, and Hasbi Ash-shiddieqy and Hazairin among

Indonesian experrs on Islamic law who advocate the formation of In-

donesian fiqb.Int"r"sting, but also discouraging for many Islamic
,ulamA, is the infl.r.rr.. of 'w'estern "orientalist" scholars, such as

Gustav E. von Grunebaum and Noel J' Coulson,Te on contemPorary

Indonesian legal experts and policy makers' However, it should be noted

that the quoti'tions from those writers seem paftial 
^n6 

.v1oftrary,, some-

times even out of overall context, and more in the sense of ad boc bor-

rowing to justify and to lend its support and materials for the founda-

tion of an Indonesiarizedform of Islamic law'

one basic reasoning for the exisrence of this compilation is that the

usualfi4b reference t."is h",r. failed to answer the demands of a hetero-
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geneous modernizing sociery such as that of Indonesia. In order to main-

tain the dynamic utiliry of this comPilation, according to Justice Ha rah^P,

it is necessary to comprehend the actual condition and ideal needs of the

communiry and seek to fulfil them by observing the principles of " madli h

al-murslah" (public good), "dntum a'krnu bi'urnttri dunyikum" Sou
are more knowledgeable of your worldly affairs, and "buqhq al''ibad)'

(human rights). Besides, in other parts of this writing, he also maintains

the principles of "'urf (social usage) and "al''Adat muhah,kamaE" (cus-

tomas a source of legal rules). All these principles are part of the classical

Islamic legal theory that have been used time and again to reform and

rej.r,renate Islamic positive legal rules. However, the explanation and

reasoning of why and how these principles have been adopted and ap-

plied in the formation of the compilation are not clarified from the

writings of its proponents and drafters. A deeper reading of the article

gives the impression that the application of these principles are not con-

sistent and are not intended to found a new theory. However, this com-

pilation has been successful in deriving some reformative constructions

and interpretations out of traditional conservative legal doctrine.

To diicover further the formal legal perspectives and the basic rea-

soning of this compilation, rhe general explanation appended to it is

quoted here at length:

General Explanation
1. For a nation and state based on Pancasila and the 1945 Constitution,

it is absolutely necessary to possess a national law which guarantees

religious well-being based on the Belief in One God, which at the

same rime is a reflection of the legal conscience of the Indonesian

society and nation;
2. Based on Law no. 14 year l97O on rhe Basic Regulations of Judicial

Authoriry in conjunction with law no. 14 year 1985 on the Supreme

courr, a.gama courts have equal position with other courts such as

state courtsl
3. Material/substantive law which is valid among the spheres of agama

courts is Islamic law which generally covers marriage law, inherit-

ance law, and pious religious foundation (perruakafan) law' Based

on rhe Circulai Letter of the agamaludiciary Bureau dated Febru-

ary \8, L958, number B/l/735. substantive law which becomes

the guidance in the those fields of law is derived from 13 texts, all

of which are of the ShAfi'i school of law;

4. \ilith the implemenration of Law no. I year 1974 on Marriage and

Governmeni Regulation no. 28 year 1977 on the tuakaf of land
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property, sobial needs have grown exrensively until those texts
consequently also need to be extended by adding texts from other
schools of law Qnadbbab), extensifying the interprerarion of their
rules and comparing them with the jurisprudence of agarnacourts,
legal opinions (fatzai) of 'ukmi', as well as by comparing them
with those of other countries;

5. Those substantive rules need to be compiled and placed in one
legalljudicial document or a book of "Kompilasi Hukum Islarn",
so that it can become guidance for the judge in the sphere ofagama
court institutions as applied law (hukurn terapan) in the settlement
of disputes forwarded to them.so

The above statement clearly shows that the compilation is consrructed
as a part of the national legal system and places the Islamic legal sources,

fiqb textbooks, as a source for its construction. The transformation of
Islamic legal rules are framed under the provision of Pancasila and the
Constitution. Following modemist legal ideas, the compilation adopts the
perspectives of e*ending the sources not only to the S}$ffimzdhbab, but also
legal opiniors. This is panly based on the proposition that the existing refer-
ence to Islamic law, as followed by traditional'ulzmi',has not been able
to solve the social problems which have been brought about by rapid
development. However, the elucidation does not explicitly srare the need
for Indonesianfqh, but the overall perspectives advocate its need.

'What 
are the purposes of this compilation? In various statements by

the commission and high government officials, there are at leasr three
objectives that are cited for this project. Firstly, the compilation is ex-

pected to complete the third of three basic pillars of a judicial authoriry:
i.e. a legally well-organized judiciary, qualified and professional person-
nel and concretely formulated and positively unified legal rules. Sec-

ondly, it is intended to synchronizn the perception of islamic Law and
its application in the country. Lastly, closely related wirh the second, is

the acceleration of an integrative process among the whole Muslim com-
munity in the country,and between the Muslims with the government,
and among the whole population of the country in general. However,
the most important objective, as forwarded by Justice Harahap, is that
this compilation has cleared the way for the transformation of Islamic
Iaw abstracts into positive national legal rules.81

Even though the compilation contains many new rulings which may
be categorized as going beyond the traditional conservative fqh formu-
lation, the basic suppositions still hold for the fi4b traditions. Its signifi-
cance seems to be in its adoption of modernist views to settle greatly
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changed socio-cultural conditions within existing acceptable Islamic le-

gal theory. In other words, the changes brought about by this compila-

tion are more in the sphere of furtt' al-fiqb (legal substantive rules) than
in that of. usil al-fiqb. To prove this point, it is wonh while discussing

some of these new rulings, especially those which go against the literal
injunctions of the Qur'An and al-Sunnah, the cwo basic sources of Is-

lamic law to which the compilation refers as its basic sources.

The first is the prohibition of intermarriage between a Muslim man

and a non-Muslim woman. Article 40 of the compilation reads as fol-

lows: "A man is prohibited to marry a woman under the following
conditions:... (.). A woman who does not profess the Islamic religion."

This article does differentiate between women of the"ablal'Kiilb -those

who profess the pre-Qur'Anic scriptures, and those of others. Meanwhile

verse 5, chapter al-MA'idah of al-Qur'An clearly states "[Lawful unto you
in marriage] are [not only] chaste women who are believers, but also chaste

women among the People of the Book..." The prophet himself is reported

to have had some non-Muslim wives. The four leading Sunni schools of
law also permit this kind of marriage under various conditions'

The position adopted by the compilation is a continuation of prevail-

ing views among most Indonesian Muslim leaders and scholars. The Indo-

nesian Council of Ulama issuedafatzai as a resPonse to the growing con-

cern in sociery about the increasing incidence of inter-religious marriages'

Ttnsfanui explicitly prohibits a Muslim, be it man or a woman, to m rry a

non-Muslim. The importance of this fatut may be discerned not only by
the wide public attention and response to it, but also by the circumstances

in which the fatwi was issued. It was discused and decided at a nation-

wide annual conference, instead of in the limited deliberation of the com-

mittee onfatuk as mo$ otherfatuk, andthefatrui dostment was counter-

signed by the Minister of Religion, while others are mostly signed by the

Chair and Secretary of the Council, or even the Committee.82

Qur'Anic verses and hadith quotations were cited as a basis for this

view, and no reference was made to any fqh text. The fatrui maintains

four verses from al-Qur'An: the first Q:22t) concerns the prohibition of
marriage between a Muslim and a mwlrik (polytheist/idolator); the second

(5:5) states the possibility for a male Muslim marrying a woman of the ahl al-

kitAb (people of the book); the third deals with the injunction not to marry
an unbeliever (knfir), and the last (66-6) contains the command to keep

oneself and one's family from going to hell. The hadith quoted are con-

cerned, firstly, with the doctrine that a good marriage is equal to half the

faith, and secondly, with the belief that children are born pure (fi'trah);
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only the parents make them Jews, Chrisrian, or Zoroastrians.
It is interesting to note rhar even though the fatwi quoted rhe verse

that permits a male Muslim ro marry a woman of the ahl al-kitib, which
traditionally meant the Jews and the Christians, it forbids any marriage
between a Muslim with a non-Muslim. This is quite a radical deparnrre
from the prevalent opinion inclassicalfiqb texts, which had so far been
the points of reference for other fatzaAs. However, it is still within a
permissible realm of specific ruling as expounded in Islamic legal theory
@f,I ol-fiqh). The fatah itself refers to rhis opinion as specifically for
Indonesians on the grounds that the mafsadab ftarm) is greater than the
maglaltal ftenefit). Funhermore, even though aurhorirarive ShAfi'i le-
gal texts permit marriage between a Muslim man and a woman of the
ahl al-kitdb, ShAfi'i legal jurists have held different opinions on who was
intended as abl al-kit,i&. Some jurists hold that this permissibiliry is valid
for the ahl al-kitib in the Prophet's time and their descendants. The
classical authors also put requirements on the Muslim man who may
m rry outside his fellow co-believers. This line of argumenr would surely
exclude the Christians in Indonesia who converred much later rogerher
with the coming of Western colonialism. Furthermore, the srrict re-
quirements for the permissibiliry of this mixed marriage, among orhers
that the man must be pious and confident in his faith, has full capabiliry
to bring up his children in accordance with Islamic values and the un-
availabiliry of appropriate Muslim women, musr have rendered the need
and the possibiliry of this kind of marriage ro an exrreme minimum.
The Indonesian 'ukmi'may have considered that these requirements
were generally absent in the presenr case of Indonesia.

This opinion will be understood better if the social and political
environment are considered. The fear of Christianizarion, real or
tmaginary, of Indonesian Muslims has haunted Muslim leaders and
society since the colonial period. Tireless efforts by the relative seg-
ments of the Indonesian population, especially among the heathen
hinterland and outer island tribes. Provided with facilities and privi-
leges, generally speaking, these Christian converrs have had b"tt",
opportunities than their Muslim neighbors who mosrly resenred,
or were excluded from, western education and development as col-
laboration. These various factors heightened the tension, some of
which even burst into open conflict, of inter-religious relationships.
It is in this environment that inter marriage between Muslims and
non-Muslims should be understood and this must have encouraged
the'ulamL' and some government officers to ban inter-faith marriage.
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M^ry ,uhrnh' and Islamic judges whom I interviewed, perceived re-

cent inter-marrrage becween Muslims and Christians in Indonesia as a

hidden Christianization.' They substantiated their PercePdons by citing

some inter-marriage couples who either broke up because the Muslim

spouse did not **t to be Christian, or they both became Christians'

vh"r,I asked about christians who converted to Islam because helshe

wanted to marry a Muslim, the answer was generally less than the first

case. One incident got wide attention in the country when- a female

srudent of I.AN in sumatera specializing in theology converted to chris-

tianity before marrying the son of a- Christian priest'81

Another reform intlroduced by the lg14Marriage Act and strength-

"nJ 
by the Compilation is the minimal age to conclude a marriage'

Ar1,tcle'7 p^r^gr^pi (1) of the Act stipulates that "Marriage is only per-

mitted -^h.n , man is already nineteen years old and the woman is

,i"r."r, years old." The same provision is also found in article 15 para-

graph 1 of the compilatior, *ith an additional reason "for the welfare of

ifr.'f"-ity and household..." In cl"*icalfqb texts, the father or grandfa-

,fr", *"y m rry his (grand)-daughter io. an pPrlpriate man' but the

.onr.r-.rrrrion of the"marriag. L"y only take place after bo.th reach

il;"y *t i.f, in fab term, i! calle1 
,aqil ballgh,The permissibiliry of

ifrlta -"r.1"g. i, b"red on rhe well-known tradition that the Prophet

himself had riarried'Aishah, daughter of Abtr Bakr, when she was around

seven, and consummated the marriage fwo years later' The chosen view

to set the minimal age for man and *o** respectively at 19 and 15 is

based on the welfare of the couple and the family'

Closely connected with minlr marriages are forced marriages which

"r" "lro 
prohibited by both the Marriage Law and the Compilation'

n.ti.l" i p^r^gr^ph (i) ,trt.t that "Marriage must be based on the mu-

trr"l .orrr"rrt oi Uottr oi th" prospecdve couple." This clause is explained

further in article 16 and 17 which stipulates as follows:

Article 16:

(1) Marriage is based on the consent of both bride and groom'

iri ii; .o"nr.r,, of the bride can be in the form of written or oral explicit

andc]earstatementorSesture'butitcanalsobeintheformofsilencein
the sense that there is no explicit obiection'

Article:
(1) Before the marriage is concluded, the Marriage Registration 9*:T1t tO"

the consent of both prospective couple in front of rwo marnage wltnesses'

(2)\(henitturnso,rrrh,,thtm"r'i"ge'isobjectedtobyoneoftheprospective
couple, the marriage can not be concluded'

(3) For those p.orp..,il'" -"dage couples who.have a speaking or listening handi-

cap, the consent can be in ttittttti in writing or comprehensible gesture'
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In the shafi'i school of law, the prevalent opinion is that the father
and grandfather may marry his (grand)daughtei to an appropriate man
even when she is a minor or without her consenr. Thatls *hy they are
called. "zaali mujbir" (guardian that may force). This fiah provision has
been left our because the following articles (t9 through- zi) onrhe mar-
riage guardian do not menrion anything about it. Th" shilfi'i4qh te*t
usually quore verses from the Qur'An which oblige children to b. loy"l
and respectful to their parents.sa The great a,rthoiiry of the guardian is
also limited because anicle 23 paragraph (2) stipulates that I' c"r" th"
guardian is reluctant without any lawful objection, a utali hakim (public
or state-appointed guardian) will act as the marriage guardian afier the
dgama court decides on the illegitimacy of his objection. In this matter,
it seems the drafters of the compilation have abandoned the shafi'i
madbhab and adopted the opinion of others. No explanation is explic-
itly mentioned on this decision.

one basic theme of the national law development is the emanci-
pation of women. The provisions of fiqb texts are seen by many as
giving too much authority to the man, eirher as father oi husband.
The fault-free unilateral divorce of a husban d (ktaq) is limited by the
introductio n of ta'liq talaq, i.e. rhe srarement by the husband of con-
ditions, the violation of which are sufficienr cause to justify the wife's
demand for divorce. The ta'liq takq statement formula -", 1"r". ,t"n-
dardized by the Ministry and printed on the last pages of aMarriage
certificate. The standard formula covers the following conditions:
(1) desertion for six consecurive months, e) failingto gi','e obligatory
support for three monrhs, (3) physical maltreatment, and (+) neglect
for six consecutive months. once a violation of one or more of these
promises by the husband is proved, the agarnacourt granrs a divorce
to. th9 wife, after payingan insignificanr value of.'izaad (compensation)
which will be used for social purposes. This formula has been adopted
by some people, including the Justices in the Supreme Court. iho
decided that two full years, instead of only six months, is required.

Before enactmenr of the tgT4Merriaee Act, this legal de.rice was
based on authoritative fiqh texts which specifically ,trt., vzho"rr..
makes his talaq dependent upon an acrion, then the tahq occurs with
the existence of thar acrion, according to the originai pronounce-
ment. Some Qur'anic verses which oblige someone to be subject to
his contract and agreement were also sometimes cited. The Marriage
Act has only one article concerning this marriage agreemenr. Article
29 of the Act says as follows:
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(1) During or before the conclusion of a marriage', both parties *::!rT:t:"
consent can enter tnto written agreement which is to be approved by.the

Marriage Registration Officer, d"s.d o.t which its content is also binding

fo, "rr/thi.J Party as long as it involves. the third Party; ,
(2) The said agreemen, .",t "l'be 

approved whenever it violates legal' reii-

gious, and moral limitation;

tll ?fl. t"ia agreement begins to take ef{ect from the conclusion of the mar-

rlage;
(4) As lone as the marriage continues, the said agreement.can not be changed

except"when both pirties agree to change it' and the change wrll not

d"-"g. a third PartY.

Thecompilationoflslamiclawextendstheprovisionofthenup-
tial agreeme.rt to .orr.. not only a'liq lalaq but- also co.mmon ProP-

erty indother matrers beside outlining some of its basic Procedures

i" !ign,long articles (45-52). In entering this mutual agreement' hus-

b"rri 
".rd 

#f. ".. 
formaliy equal' and in this sense' this has been

irrterrd.d to emanciPate th; Inionesian woman' One legal effect of

ihi, 
"r."rrg"ment 

is ihe gro*i"g accePtance of common marital prop-

;.;;l; #;h a wife ,h"'.., 
"., 

Jq.r"l po.tiotr. In case of separation by

di'rrorce, each is entitled to half of it unless the nuptial agreement

,,"r., oih".wise. This half-portion of common ProPerty is also given

io rtr. survivor in the case of death, plus the legal portion.of.fari'iQ

(isla-i. inheritance shares)' In the.agieement' a wife may insists that

a husband may not m rry 
" 

r".ond oiif. ,rnless she will have the right

to divorce the husband.

TheexplicitstatementisalsofoundintheCompilationconcern.
i"g1;; .q'"tfi,y of husband and wife in establishing a happy mar-

ria'ge. Chapr", k'' which contains articles 77 throtgh 84 enumerates

ihJ.igt * 
"r,d 

,.rporribilities of both husband and wife. This article

;i;;i;:;;r;, th"t th. "rights and.position of a wife are equal to the

,ight, and position of 
" 

li.t'b""d itt th" life of a martiage household

and uncommon social life in the society; each is entitled to perform a

legal action." FIo*",r"r, the enumeration of this basic principle still

foilo*, the traditional iife-,tyl" of the common Indonesian family' It

,"yr, fo, example, 
iltt rt tnt husband is the head of the household

that the wife is th" -oih", of the household." (article 7.9 par..1); "The

t,rrb"nd is the guide for the wife and his household' but the impor-

tanrmartersofthehorrseholdmustbedecidedbybothhusbandand
wife." (article 80 par. 1), "The husband is obliged t9 Plo.tec^t-and pro-

,ride for his wife in 
"."o.dm.. 

with his ability'"- (article 80 par'2)'

and ,,The chief oblig"tion of the wi{e is to serve (berbaktfl physically
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and mentally the husband within the limits enjoined by Islamic law.,,
(article^ 82 par' 1). After looking at these provisions, one may easily
find efforts to include emancipaiory principles beyond the tradirion-
ally formulatedfiqb rules, bui they ha.,e been substantiated more in
the traditional strucure of family life. The last few decades of eco-
nomic development and educational progress have changed the fam-
ily structure of most Muslim families ..rd, it shourd bJ noted, the
legal and social position of Indonesian women is higher than their
fellow sisters in the Middle Easr, evenrually giving pr!rr.r.. ro eman-
cipated values of equality in Islam.s5 vhat can be ded.rced from the
reading of the formal legislation and its application in society is that
the Islamic law as formulared and applied by Indonesi an ,ula'mi' 

and
Muslim judges has sought to 

"..o--odate these changing conditions
of Indonesian women and family life by "merenturkan"" (6ending) the
strict Islamic rules as found in the ,.ript,.rr. and fiqh t.*tr. Ir, ,o-e
cases) some_ judges have gone an exrra mile going beyond the accepr_
able judicial procedure to help their wometr .li.it, who make ,rp th.
great number of courts Patrons.

Let us now consider the second book of the compilation concern-
ing inheritance. Despite the tireless efforts of Haz)irin and his fol-
lowers to introduce a "bilareral-parenral" basis of the family, the com-
pilation is basically the.Indonesian adapration of selectiv r'it-rirtt,ipqt,
texts. The reform idea is that Islamic inheritance law functions more
as a regulating law as long as the involved parties can agree on their
own decision. Pioneering ventures 

"r. 
rorrght in some Jth", 

"rp"ct,that have been debated for some time by many Muslim scholars. one
is_ the acceptance of the principle that-a child may take his parents,
place who died earlier_ than his grandparents. In classical Islamic law,
this child will be blocked by the exisience of his uncle. Even though
the compilation maintains the position that adoption will not el-
evate. one inro a legal heir, for them the compilation subscribes a
"yasiTat zaaiib" (obligatory will). In this provision, even someone
who did nor make a will for his/her adopted child orparents, by law
a will exists that is a small proportion dedicated fo, ii^/h"r.
^. 

Lastly the Compilation regulates the pious foundation (utakafl.
Similar with inheritance law, rhe compilation is basically , p"r.ti-
work (talfiq) of views from different classical authors 

^nd 
*odLbobr.

However, the compilation introduced the mandatory provision of
state supervised registration and managemen t of raakai pioperty. The
object and purposes of the zuakaf asexpounded infiqL L*t, h",r. ,rro
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been extended to cover the new demands of modern life, such as the

possibility of. tuakaf rn money or any modern monetary documents.

Conclusion
After discussing the legal texts to which the Indonesian 'ulami'

and Islamic judgeslefer to derive legal rulings, the new efforts of the

Islamic la*-."rr-"*"1 movement, and the influence and admission of

Islamic law elements instate legislated substantive laws, we may dis-

cern not only the existence of an effort to define an Islamic law which

carers for the needs of current Indonesian Muslims, but that their

efforts have borne fruit in the statutory acts and legal applications as

well as by religiously-motivated submission to the new formulation

of certain ,rp..rc of Islamic law. The conflict between Islamic law

and State Law has been diminishing due to a compromise consensus

to adoDt both the revitalization of Islamic law and the transforma-

tion of Islamic legal values and elemenrs into national law. This pro-

cess is still in its initial stage and seems to rely more on the political

will of the ruling elite.
The changing perception and attitude of the ruling elites towards

Muslims "nJlsl"-i. 
institutions for the last decade has given 

^ 
great

opportunity for the adoption of certain aspects of. modified Islamic

lri, ", ^ 
p^rt of the national legal system. The closer relationship

berween Muslim exponenrs and the ruling elite, irrespective of who

is co-opting whom, h"s .r"at.d favorable conditions for the redefini-

tion and cJnfirmation of Islamic law in rhe country. On one hand,

one may see a nation alization of Islamic law, and on the other hand,

one may argue for the Islamization of national law. Both trends may

go h"rrj in hand and it is too early to see its outcome' However, the

iro..r, seems to be directed more toward ad hoc substantive and

organizational aspecrs, but neglects a more theoretical legal principle

*tiich will give ii a general framework. The lack of this important

aspect *"y h"-p"r the on-going Process by becoming a Partial, casu-

irii. p"t.h-*o.k *ithorrt ,ny .o-p..hensive fundaments to base them

orr. i' this entire Process, the judges of Islamic courts are both the

subject and the ob,"., of the development. Their roles and contri-

butions are essential and sought' after.
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ibi"d, p.86.

9. See B. R. O'G Anderson, "The Idea of Power in Javanese Culture", in Holt al.
(eds), Culture and Politics in Indonesia (I.,lew York: Cornell Universiry press,

1972),pp. r-70.
10. See L. W. C. van den Berg, "Het Mohammedansche godsdienstonderwijs of Java

en Madoera en daarbij gebruikte Arabische booken", Tijdrcbrift voor Indische
Taat-, Land., en Volhenhunde, 31 (1886), pp. 519-555.

11. C. Snouck Hurgronje, "Muhammedansches Recht nach Schafiitischer Lehre".
Zen s c hrift der Deuts c h en M orgen landis ch en G es s e ls c haft 53 (l 8 99), pp. 125-1 67 . T his
articie was later included inhis verspreide Gachrirten, @onn Kurt Schroder &
Nijhoff, 1924), vol.2, pp. 367 -414.

12. See Martin van Bruinessen, "Kitab Kuning: Books in Arabic Script used in the
Pesantren Milieu", Bijdragen tot de Taal., Land- m Volhenkunde, 146/2-3 (lgg}),
pp.226-269.

13. Ibid,pp.245-250.
14. Abd al-Ra'frf al-Sinkili (d. ll05/ 1693) was one of the leading 'uhmi'of Aceh in

the seventeenth century. He got his education in two famous centers of Islamic
learning in Makkah and Madinah. He later came back to Aceh as the teacher of
the Shattariyyal sufi order and wrote several books on sufism, fiqh and tafsir. He
was later known as Syekh Kuala. His name was later commerated as the name of
the first State University in Aceh in 1961. See Harun Nasution, et al. (eds),
Ensihlopedi Islarn Indonesiz (akarta, Djambatan, 1992) pp. 3l-33.

15. See A. Meursinge, Handboeh aan het mobammedansche regt, in de tnaleische taal
(Amsterdam, Muller, 1844).
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16. See, for example, T. Roorda, Kitab Toehpah, een Jattaansch handboek aoor het

Mohammedaaitcbe regt (Leiden. E' J' Brill, 1874)'

17. See NawAwi, Majmrtivol.I' PP' 3, 5' See also \(ael B' Hallaq' "From FatzeA's @

Furtt', Growlth".rd Ch"rrg. in Islamic Substantive Law", Islarnic Lau and Sociery

i/r(re93), pp.1-33.
1g. For a discuision on the development of tafsirin Malay-speaking regions, see

A.H. Johns, "Qur'Anic exegesis in the Malay world: In search of a profile", in

Andrew nippin (ed.), Appriacbes to tbe History of the Qur'in (Oxford Clarendon

Press, 1988), PP. 257 -287.

19. Th; ..[gio.rs, social, and political meaning of this hadith collection and its In-

donesian"translation in a loc"l corrte*t has Leen studied by Mark R. Woodward.

See his article "Textual Exegesis as social commentary Religious, Social and

poliii."t rnl.""ings of Indones-ian Translations of Arabic Hadith Texts", Tbe Jour'

nal ofAsian Studies,52 (August 1993)' pp' 565-583'

20. Bustanul Arifin: "Kompilasi niqh Dalam Bahasa Undang-Undang" Pesantren 24

(1985), p.27.
n. {^yyiii6Ua Anal ibn SadAqah DahlAn was aShAfi'ite imimin al-Haram Mosque

in'M...". He finished *riti,,g al'Qataininin 1353/1934' This work has been

translated and commenr.d,rpi' by many Indonesian 'ukmi.Its official transla-

tion is entitled ,,Kitab oendang-oend'ang Syara' oentoek Tanah Indonesia:

i*o*1 *n eodbi.qodbi dan Hahii.b akim pida Kewairban-hewajibanny a"{slamic

Law Book for Indonesian Counrries: A G;ide for Islamic Judges and Officers on

Their Duties) and had been approved by a certain colonial officer in charge o{

Native Affairs, so it function.i 
", 

a s.mi-official legal handbook. See Zaini Ahmad

Noeh, "Kompilasi Ulama Betawi", Peantren, vli/2 (I990)'pp' 102-103' 
^.

22. Lllof th... texts and the like are known in Indonesia as kitab kuning (lit', "yel-

low book"). See van Bruinessen, "Kitab Kuning" (l\ote 12)' 
- ,

23. Forfurther informarion and discussion on rextbooks used in Islamic educational

institutions throughout Indonesia, both traditionalpesantrm and the more mod-

er n madrasab,see Departemen Agama, Buku-buku yang Dipergunakan di Pondok

Pesantren (|akarta: P.rsat P.rrelitlan dan Pengembangan Lektur,Agama' 1977)

,.,J S"aloio Prasod.jo, er a1., Profil Pesdnten: Laporan nyit-f-en1!;liin Pesantren

al'Fahk' dan Dekpan Pesantren Lain di Bogor [akarta' LP3ES'.1974)'

24. See Pengurus Beiar Nahdlatul Ulama, Ahham al-Fuqah.a" vol' 
-l'.pp' 

7-8' also

Mohammad Atho Mudzha r, Fatuis of tbe council of Indonesian Lllatna: A Study

of Islamic Legal Thought in Indonesiz igzs-tna, Ph.D Dissertation (Los Angeies,

UCLA, 1990), P. 80.

ZS. Urr* q^*inii al-Shar'iyyaD, he also wrote several other books: Taudih al-Adilhb
,ati Shulhti Shuhid ol-AL;tl"b, Mengmtikan Rafoat Biasa dari Bergabung dengan

syarehat Islam. see article "Sayyii urm"rr", in Harun Nasution, at al. (eds)

insiktopedi hlam Indonesia Sakarta, Djambatan, 1992)' pp' 847-848' 
..

26. For further discussion of this book, see z,;ni Ahmad Noeh, "Kompilasi Ulama

Betawr",Pesantrm,Yll/2(1990), pp' 99-103 See also C' SnouckHurgronje' "Sajjid

oethman,s gids voor d. p.ierteri"den besproken" , Recbt in Nedelands Indie,

LXIII (18e4).

27. See Zaini Ahmad Noeh, op cit, p' 103'

28. See 
. Abd al-Rahm 

^n ^t-1 
oiA 0'882-19 4 1), Kit ib al Fiqh' ati at- Madh ib ib al-Ar b a' ah

-- 
ii"ir", Tijariyyah"l-Krrb.r, \eo+oasi,5 vois' As is common with other re{er-

.,,..*o.k,'thisbookhasmanyeditionsandhasbeenreprintedmanytimes.
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29. There have been some comments that rhe studenm of IAIN have a Dooreer mas-
tery of classical Arabic than those of the pesantren and the capabiliiies of young
Islamic judges graduating from IAIN to comprehend such ilassical fiqh texti
have been quesrioned. The present writer's experience and also his field obr..u"-
tion finds that this is generally unfounded. However, this does not deny the
urgent need to upgrade the teaching methods and materials in those instirutes.

30. Th. \(. Juynboll , Handbucb des islarnischen Geseizes nach der Lehre der
scbaf istischen scbile, nebst einer allgemeinen Einleitung ,on Tb. ry. Juynboll
(Leiden, E.J. Brili, 1910).

31. Muhammadiyah has been a focus of many srudies by many scholars from differ-
ent perspectives. Some of them are: Alfian, Mubamrna^diyah: The political Behaa-
ior of a Muslim Mod.emist organization under Dutcb Colonialism (yogyakarta:
1989); Howard Federspiel, "The Muhammadiyah: A Study of an Orthodox Is-
lamic Movement in Indonesra",Indonesia,l0 (october 1920); Mitsuo Nakamura,
Tbe crescent Arises oaer the Banyan Tree (yogyakarta: Gadjah Mada press, 19g3);
James L. Peacock, Purtfiing the Faith: the Muhammadiah Mooement in Indoni,e-
sian Islam (Berkeley University of California Press, 1928); and M. Sira.juddin
Syamsuddin, Religion and Politics in Islatn: The Case of Muhammadiyah in
Indonesia's Nea Order, Ph.D dissertation (UCLA, 1991). However, no study
ventures to eiaborate the Muhammadiyah's puritan reform ideas and practices
in the field of Islamic law.

32. For a good study on Persis (Persatuan Islam), see Howard Federspiel, petsatuan
Islam: Islarnic Reform in Tuentieth Century Indonesia [thaca, Ny.: Modern Indo-
nesia Project, Corneli University, 1970).

33. I got this impression when on several valuable occasions I had the opportunity
to ask some leading'wesrern scholars in Islamic law, such as Farhat Zi^drh ana
George Maksdisi when they visited ucLA. The same impression has been ob-
served by Mitsuo Nakamura, a professor at Chiba University in Japan and an
expert on Indonesian Islam. He related to me that when he asked Zaki yamani.
a leading Arabic scholar on Islamic law about Islamic law in Indonesia, the latter
had maintained the insignificance of Islamic legal ideas in the largest Muslim
country and said they were just late consumers of the ideas developed in the
Middle East Personal communication, August 1993.

34. See Hazai.rin, Tujub Serangkai tentang Huhurn Qakar:o, Tintamas, 1974), p. 115.
35' For more extensive discussion, see Samsul vahidin and Abdurrahman,

Perhernbangan Ringkas Huhum Islam di Indonesia (Jakarta Akademika pressindo,
198l,pp. $-9a.

36. Hazalrin is a prolific writer and respecred teacher. His works include, Hadkb
Keaarisan dan Sistem Bilateral (]akarta, 1962), Hendah Kemana Huhum Islam?
I akarta 19 6Q), Hukum klarn dan Masyarakat $ akarra, 1963), Hukum Keheluargaan
Nasional (1968), Hukum Keuarisan Bilateral menurut eur'in dan Hadtth (|akarta,
1964), Ilmu Pengetabuan Iskm dan Maryarahat [akara, 1951), dan Isa Almasih
dan Ruh [akarta, 1969).

37. See M. Hasby Ash-Shiddieqy, Syari'at hlam Menjawab Tantangan Jaman fiakarta
Bulan Bintang,1966).

38. Ibid, pp.43-44.
39. Beside the book mentioned, he also wrote many other books on various subjects

of Islamic 1aw. Even though his books consist mostly of translations and compila-
tions of some reformist Arabic writers, he was successful more as a popularizer
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and has never been able to found a systematic reform of eith er usfil al'fi'qh or fiqh

;;;p.. Among the judges that I spoke to, I got the impression that most of

them shared his view oi the ,,eed^to reform Islamic law in order ro make ir

Inor. ,.l.rr"nt to Indonesian conditions, but do not adopt his-ways to achjeve it'

SomeofhisimPortantworksareSejarahPerturnbuhandanPerkembanganHukum
lrU* g^U^rr^i Brrl"n Bintang, tozt); rabafoh Huhum Islam Qakarta; Bulan

ninr"rri, 1975); Dinamika dan"itastisitot Huko* Islam [akarta: Tintamas' 1982)'

Most oT these books have been reprinted several times'

40. There have been some studies orrih. .r.* Muslim intellectuals during the New

Order period, among whom are: Howard M' federspiel ' Muslim Intelleauals

ora Nilonot'Dneloiment in Ind.onesia (New York: Nova Sciencce Publishers,

iflZ;, l,l,rt "-mad 
K"m"l Hassan, Muslim Intellectual Responses to "Nezp Order"

iodnnirotio, in Indonesia (Kuala Lumpur: Dewan Bahasa dan Pustaka' 1982);

"rrJ 
F".hry Ali and S".hii"i Effendy, Merambab Jalan Baru Iskrn:.Rebonstruksi

ir*ikiron' Irlorn Ind'onesia Masa Orde Baru @andung' Mizan' 1986)'

41. Endang Saifuddin Anshari was born in 1938, a son of a Promrnent relrglous-
^ 

p.fiii.i activist' who was a primary-proPonent of an early form of Islamic

Fundamentalism. He went to 
" 

trot.i f"nd"mentalist school for his early educa-

iior, 
".,d 

attended a private law school in Bandung before g-etting his Masters rn

Islamic Studies at McGill University in Montreal, canada. His major w-orks are

V'o*o,o,Islam;Pokok.PokokPikirantentanglslamdan(Jrnmatnya(Bandung
Pustaka, 1986); and Piagarn Jakarta 22 Juni 1il5 pmdtng-Pustaka' 1981)'

42. Taufik Abdullah -". b"o.., in1936 at Bukittinggi, \(est Sumatra where he got

hisearlyeducationundertheinfluenceofthemodernistMuslimmovement.He

";;enJ.a 
Gadiah Mada state University in Yogyakarta' Java' and then earned his

ph.D at cornell university. He worts at the social science research institute -

and for some trme ,.*.d * its director, besides giving lectures at sev^eral univer-

;ilt. H. is a prolific writer and demanding bui.patient professor' f3-" of Ut

works related to the present topic are Islam din Perubaban Sosial $akarta;

Rajawali, 1983),hlam kn Masyar)kat: Pa.ntukn Seluruh Sejarab Indones.ia [akarta

Lp3ES, il;4,'^na Sejarab dan Maryarakat: Lintasan Historis Islam di Indonesia

(iakarta, YaYasa Obor, 1987)'

+1. d.. Mrrrr^*i. Sjadzali, "Reaktualisasi Ajaran Islam"' in Juhaya S' Praja (ed')'

Hukum htam di Indonuiia: Perkembangan dan Pembentuhan @ar'dwg Remaja

Rosdakarya, 1991), PP' 83-93'

aa. Ibid, p.86.
+s. r,a"rrj*i, sjadzali had presented his innovative ideas on Islamic law on many

occasions before his article on the sub)ect appeared in the well-circulated Islamic

magazine panji Masyarakat in 1986 *hich atiracted pubiic attention. This shows

an interesting f."rrrr. "io"t 
the limitation of information channels among the

Muslimaudience.Anotherexplanationmightbethattheearlierpresentations
were taken by most people just as a scholarly exercise' but.once.the message

wenr ro the Islamic ni"rr'*.ii", it was perceived as the proclamation of a pro-

46. ?TI;.rr.2:106saysasfollows:"\(edonotcancellanyversenot.letit.beforgot-
teninstead.\flebringsomethingbetterthanitorelsesomethingsimilar'Do
you not know that God is Capable of everything?"

+z . ihepolemic h"s bee,, very extensive in the mass media and public forums' Many

,ukmi,used their ,.1igio.r, sermons and lectures ro attack this view and its pro-

Studia Islamika, VoL 4, No. 4, 1997



Nur Abmad Fadhil Lubis

ponenrs. lwhen the polemic had heightened to a level beyond pure academic
discussion, the Minister and some influential Muslim leaders advised the people
to halt the heated debates, bur nor without some damaging effects for borh sides.
some 

-of 
the writings ro counrer the ideas of "reakrua-lisisi,', just to menrron a

few of many, are Rifyal Ka'bah and Busthami M. said, Reahtualisasi Ajaran
Islam: Pembaharuan Agatna Visi Modern €t Sahf Sakarra, Minarer, l97g).

48. See' for example, Muhammad Daud, Ari,Asas-isas Hukum hlam: pmgantar llmu
Huhum dan Tata Hulu.rn k,km di Indonesia [ekarta; Rajawali l.rs] telO), the
resolutions of the National seminar on the Actualizatton of Mu'amakt Fiqh
held in IAIN North Sumatra, Medan, see Hasil serninar Nasional Ahtuarisasi
Fiqh Mu'amalah dalam Kebidupan Detaasa Ini Stledah; IAIN SumareraLJtara,
16-17 November 1989), the resolutions of the National seminar on the transfor-
mation of Islamic law in National Law held in IAIN Raden Fatah palembang,
see Hasil Seminar Nasional Transforarnasi Hukum Islam dalam Hukum Nasional
(Palembang, IAIN Raden Farah, 6-7 November 1992).

49. See,.for example, Ismael saleh (lr4inister of Justice) in his lecture,,,posisi dan
Arah Sumbangan Hukum Islam dalam pembentukan Hukum Nasional pad
Pemhangunan Jangka Panjang Tahap II" on the 2gth birthday commemorarron
of IAIN Palembang, South Sumatra, November 2, 1992.

50. Muhammad Quraish shihab is a Rector of IAIN syarif Hidayatullah Jakarta
besides being one of the chairmen of the Indonesian 'Urama' 6ouncil. H. go,
his Masters and Ph.D from Al-Azhar universities specializing in eur'anic Ex-
egesis (tafsir). His ideas on the actualizarion of Islamic l"* ir"y b]e discerned
from his p^paer, "Penetapan Hukum Islam Secara Tekstual dan Kontekstual
(Tinjauan Mufassir)" at the Seminar on rhe reactualization of Islamic teaching
organrzed by the Research and Development section of the Ministry of Reli-
gion on December 26, 1991, which was later published tn Diatog: Jurnal studi
dan Informasi Keaganraan, XVI/35 (February llSZ), pp. n.

51. Amir Syarifuddin is a well-known authority in Isramic law. He had jusr finished
his second rerm as Rector of IAIN Imam Bonjol padang vest Srrmatra, when I
mer and interviewed him on my field trip in Septembei tggt. His views on the
reactualization of Islamic law are expressed, amtng others inhis, pembaharuan
Pemihiran Hukum dalam klam (padang: Angkasa Raya, 1990). His earlier work
includes Pelahsanaan Huhum Kevarisai Isram'dalam Lingkungan Adat
Minangkabau (Jakarta: Gunung Agung, 1984).

52. Peunoh 
_Daly 

is a professor of Islamic law and Dean of Fakultas Syari'ah, IAIN
Jakara. Like Amir Syarifuddin, he got his ph.D degree based more on his individ-
ual work, research, and seniority, rather than on definitive course/research work,
from IAIN lakara. The Graduate level departement which offers the Masrers
and Ph.D degrees was initiated only in 1981 in rwo leading IAIN, Jakarta and
Yogyakarta. only during the last rhree years, som. oth.. IAIN, Banda Aceh,
ujung Pandang, and Surabaya, have initiated a Masters program under the su-
pervision of either Jakarta or Yogyakarta. My observations show that there have
been different characteristics and views berween graduares of the loose individual
program which has been terminated and those who graduated from the latter
established departments concerning the definition anA acl"nbzarion of Islamic

53' B.J. Boland, The Stuggle of Islam in Modern Indonesia (The Hague: Martinus
Nijhoff, 1982),pp. 164-5.rr is worthwhile ro nore here regarding-Boland's find-
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ing that those in the religious courrs exclusively generally wanted to stic.k to the

Sh"afi'i school of law, th-at they have answered differently in my_questionnaire

and interview. See further discussion in the next chapter of this dissertation.

54. iee recent studies by Howard B. Federspiel, Muslim Intellectuals and National- 
i*rlop**t in Indonesia${ew York; Nova Science Publishers, 1992), andFachry

Ali ani Bachtiar Effendy, Merambah Jalan Baru hlarn: Rekonstruksi Pernikiran

Islam Indonesia Masa Orde Baru (Bandung; Mizan, 1986)'

55. This was regulated in article 7 srate Gazetre no. 610 of 1937 in coniunction with

article 15 State Gazette no. 638 of 1937, and continued to be valid based on the

stipulation of chapter article 11, Government Regulation-no' 45 of 1957' See'

Kenang-Kenangan Seabad Peradilan Agama di Indonesin (Jakarta; Departemen

Agama, 1985), p.45.
56. Tfrose irrp..-. Corrrt justices who were appointed to the chamber by the Chief

of the Suprem. Corrri in 1979 *.re (lait) Sri Vidoyati Soekito' Z' Asikin

Kusumah Atmadjah, B.R.M. Hanindyo Poetro Sosropranoto' Poerwoto S'

Gandasubrata, Katoel Arifin, and Bustanul Arifin. This 1"'t mentioned justice

was later in 1982 officially appointed to be the chief of the chamber with the

title of Junior Chief (I{etu" ini,td") of the Supreme Court by the President of

it. R.irrUti.. All six justices were Muslims and had formal education in "secu-

lar,, national law schools and none, excepting the chief, can be considered 'ulama'

in the traditional strict sense even though some of them had had some cursory

basic educational background in Islamic religion. This has been a matter of con-

tenrlon 
^mong 

agarna"courr judges, Ministry of Religion officials and Muslim

i."i.., * l"rg!. fh...fo.., -"rr/h"d good reasons to feel relieved when in late

19g2, three .io.. Srrpre-e Cou.i Jnsti.es vrith some religious education, but not

y., 
"i 

,t. levei of 'uL*i'*r,"apiointed' See.H'A' Muhaimin Nur' et al' (eds')'

'Kenang.Kenangan Seabad peradikn Agarna di Indonesia (Jakarta; _Departemen
Ag"-i fsSs),"pp' 52-53. Special 

"se"-tch 
on the sociological background and

;rr"ai.;"f u.l""i#of rh.r. jrrdger, o, in this matter of all the supreme court jus-

ti..s, is essential to comprehend the judiciai system'

57. See, for example, Sir Thomas Raffles, The History of Jaaa; (Kuala.Lumpur: Ox-

fordAsiaHistoricalReprints,|g65,areprintoforiginallSlTedition),vol.1,
pp.277-281'

sg. ?i. Dutch colonial governmenr issued a Regulation on Marriage of Indonesran

Christians . Huwetijki Ordondntie Christen Indonesiers, State Gazette no.74 year

1g33. Meanwhile, State Gazette no. 129 year l9l7 regulated that the_chinese

*.r. ,,rUj..r to ihe codified marriage law within the Civil Code, Burgerlijh

|Vetboek, which was introduced for E.,,op."'', in 1848. Furthermore, State Ga.

zette no.130 year 1917 included the chinese under the.lurisdiction o{ civil

Registry together with the Europeans and later also native christians. For fur-

ther discussion, see S. Gautam 
^, 

i"oy' in Indonesian Lao @andung; Citra Aditya

Bakti, 1gg1), pp. 1-175. For studies tn the legal sratus of Indonesian christians,

see H. Snellen , De R'echttoestand der Inlands,b, Cb,i'ten,n in Nederlandscbe.Indie,

j.rrist Docto. thesis (Utrecht Riiksuniversiteit te Utrecht, Netherlands, 1892)'

59. lee B. Ter Haar, Adat Lau in Indonesia, trans G'C'O' Haas and Hordyk' (New
- 

yorkl Institute of Pacific Relations, 19a8), p. 177. see also Gautama, op. ctt' P'

25.

60. Data on this topic is mostly taken from H'

Aulawi, Hukum Perkauinan di Indonesia

Studia klamika, Vol. 4' No. 4, 1997

Arso Sosroadmodjo and H.A. \(asit

$akarta; Bulan Bintang, 1981), and



Nur Abmad Fadbil Lubis

liryolo Prodjodikoro, Hukurn perknwinan di Indonesb, @andung; Sumur, 1962).
61. One of the characteristics of the pluralism of legal sysrems in col"onial Indonesia

was rhe exisrence of 
."inte,gentiel recbf (interJegal ,yrt.. law). A Royal Deci-

sion (Koninglijh Baluit) of ,Regelling of de gemengdi buuetijkin (Reguiation of
mixed marriages) was issued on December ig, tgsl, to regul"te -i*"i -"..i"g.,between those who belonged to different legai systems. T"here has been a debate
on vrhether the stipulations in this Regulati-n are still valid after rhe enacrment
ofLaw no. l/1974 or nor.

62. see state Gazette no. 1 year 1974;The elucidation of this Law is found in Addi_
tional State Gazette no. 3019.

63. This Law has attracted many studies, the most important of which are June s.
Katz and Ronald S. Katz, "The New Indonesian 

-Marriage 
Law. A Mirror of

Indonesia's Political_Culrural, and Legal Sysrems", Amiican Journal of com.
paratioe Law,23 (1975), pp. 653-581, June S. Kantz and Ronald S. Kantz,-,,Legis-
lating Social change in a Developing country: the New Indonesian Marriage
Law Revisited", American Journal of comparatiae Lau,26 (r97g),pp., S. Hanif-a,
"The Law of Marriage and Divorce in InJonesia", hramic and Coiparatirte Lau
Quarterly, 3/1. Qt4arch 1983), pp. L4-26, and Mark Cammack, .,Islamic Law in
Indonesia's New order",1z ternational and Comparatioe Lau euarterly,3g (|anu-
ary 1989),pp.53-73.

64. This is my translation. To the best of my knowledge, there is no of{icial rransla-
tion of this Law, so in any case the original Bahasa Indonesia is valid and bind-
ing. The original says: Perkazainan iakh ihatan khir bathin antara seorang pr^
d.engarl seorang ruanita sebagai suami-istri dengan tujuan membentuh keiu)rga
(urya.h tangga) yang babagia dan kehar berdasirkan'Krtuhonon yang Maba Esa
(article l); Perkazainan adakb sah, apabila dilahuhan menuT-ut huhirn masinp.
masing agamanya dan kepercayaannya itu, and Tiap-tiap perkazoinan dicait
menurut peraturan pe'rundang-undangan yang berlahu(article2).

65. This view was expressed,.among others, by Muchtar'zartasyi, a high ranking
officer in the Ministry of Religion in a symposium on the hirto.y"of Islamii
courts in Indonesia. see, Proyek Administrasi Hukum dan peradilan Agama,
Laporan Hasil symposium sejarah peradiran Agama [akarta;Deparremen Agama,
1982/3), p.235.

66. See M. B. Hooker,Islamic Lau in south East Asz (singapore; oxford university
Press, 1984), p.2T2.seealsoJohnBresnan,Managinglndirrr*,TheModernpoitical
Economy (New York; Cambridge Unuversity preis, 1993), p. 235.

67 . Cf .1. Prins , De Indoeisiscbe HuwelijksToet z)an t9Z+ S\;lnegin:, 1977),Indonesia
editi'on Tentang Huhurn Perkatpinan di Indonesia trans GIA. Ticolau $akarta:
Ghalia Indonesia, 1982).

68. See, for example, R. Soetojo prawirohamid jojo, plurarisme dalam perundang.
undangan Perkauinan di.Indonesia (sura6aya: Airlangga University press, 19g5);
and Nani Suwondo, Keduduhan tvanita Indoesia doii ltuhu*a dan Masyarakat
(]akarta; Ghalia Indonesia, 19g1).

69. Mark cammack has been pursuing this line of argument in his article men-
tioned above and his presently on-going research. personal communication De-
cember 1993.

70. cf. .Anwar A. Qadri, klamic Jurisprudence in tbe Modern rvorrd eahore; sh.
Muhammad Ashraf, 1981), pp. 455-464.
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