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M. B. Hooker

Islam and Medical Science: Evidence from

Malaysian and Indonesian FatAzpA, 1960 L995

Abstralrsi: Pembah asan mengmai penoakn nasyarakat modmn.yang dmbul

aktbat kenajuan ilrnu dan t"i"otai tulngknli.barrya di.\usipada @^Wk
eknnomi dan sosizl T eapU t Enti lo"g dopot dij unr.paj dalam ma,ryarakat tradi-

sional umum,yA rn olusi tebtologi melibatknn traruformasi siswn yang,mmga
" 

;;: ;"; hd"p'*ory*okon yo * iaik siste'n potinh pstkolngi" niki' marakus dan

poirdonron 
^agdlrn. 

Hampir selnua masya'mkat hzagamaan- mencoba nxeng-

U" ^d" e"iirettan kigamaan tnbadap fubagai masahh yang m ereha ba-

\api. S uti s ekoti rnmgubih secna radiknt pndaigan.tradisional.y ang m erek'a

orrt. Tnn*n di kdangtekrntngi kzdnkban' misal-rrya sepern nanEkntai'

aboni, belua.rya M**i* aon biy; ulu"g rn'emunrulkanpmoalan-pmoalan

,A^' aoU* EoL eti.ka dan maralitns ma"ryarakat tradisional'

prosa tsrsebut j uga d.ialarni masyarafut Mtslim di Asin Tmgar4 khusasrrya

Indnrrciz. dan U1olr4 a*mo kkm, batk, ai aran m^ ryt m helernbagaan" mm,r
-oakan 

uruw pmtiigdakm htdaya tvadisional SQak azall ada.pufudaan at'kup

'rr*i^orl ori*o p)rdorgon keagamaan yang dirumushn'n ukma dmgan pan

d*;; "ilmiah ibyruu|: p*o fny*ut .p'. 
og'om panbanguru;n; nryara^ Pan'

i;;^, ukma krtink nlak. dari bmaskhaan dan. keuajibm hid.up manusia

'oio 
ird.*id, dnx knbktif idak b any a kepada s6d?n4 r^nusia mekinhzn j uga

"i"p^A" 
iUrn. Sedangkan pnurys p"erylons!1on futitik tolak' daripandang-

an tebris-ilrniah. A kibantya, ada pmokkm di kok'gon ??y^ tnhadap lee{-ri* 
r*rrtemran d, Ad;gnted'isyang di'pandzng tidakkrmuk dari etikz

danmorallskrn.
SakJtsatuk,asusada|ahpmolakantuhadapprogrampernbatasankekht.ran

@irth .ont of oleh squmlall fuar utana Aaataysia' Pada uh un 1 96 5' ularrn Nqm
' xrton*, **grt',*k"n fatuayang menohk" secara mutkk'progrdnx Wlntnan
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M. B. Hooker

kelaltiran, kzrma tida.h,.sami de,gan noftra lskm. Dakmfanaa itu disebutkan
bahaa pnbatzsan kckhiran yaig dikkukan secara onir, -urEo*on usalta*1".?h*fun prosa pembuahin. Fatwa itu juga tidok *n dorkan arzsan
sosial-ekonomi bagi seorang Mrcrim urtuk *ergiiuti program ho,ni^rpri, noo.
rw rlrn?n't pandangan kkm tradisionar, Tuhai tiar* op" mernbiarkan
yYl"Ary, kelaparan. Fat ta ukma ini tettr dijafikan *r** prrrn;n t,
Malaysia fukeman fuF:".proyom fuluarga Lwencana i"si'i^* 

"1r""1 973, sebrah farua lam dtfuluarkan para ukna perafr kru ditkil selangor pada
1979 yang memhlehkan knntrasepsi dmgan sejumlah catatan umumnya, fat-rpa itu terkesan lekh naju jihz dikhat dan)ksan'bbyektif itmah". Dakm perg_
gunaayn.fuLwapa jmis kontrasepsi, ada yang diterirr; miilak fuit, knndnm, pan-

!ns.l*at"1' ada juga yang djrerima d*si fuberaan No*irn **-1ugo yong
ditokk secara mutlak, sqerti aborsi kaima futentangan d*g.;;;, aJaran
Islam.

Tmnp[ant"ai juga mmgakmi pa.hkuan yang sa77?a pada azaalnya, para uk_

:* "f""rytranEknuui bagr. seorlng Musii*,j,*" orgo, yorg o.hir"drpo*rg_
kzn itu adalah miltk omngyo"g k kirn jmis d"Lrkd"7g*r^-'Namun
pada Dza organisasi ukma Kdah **p[ot"tt*o, t orrprontXi r**rgu^
lim /ai organ non-Muslim dengan arnan manpertahankan hrdup onorg fu,
sangkutan.

. 
Di Indarrca, pre:51: 

!!ma turrzng fubagai masahh medis ampaknya
sedikit lekh lifual Pada 

.1979,lur"Jrtit ukna ttor * @aul), mmleiuarhon
fatzaa pnhlehan *arupknusi rerdapat argum', n*d*i yoog"i;brrko,
dakm farua itu Per*m4 dua hadits Nabi Mluhammad"tcntang'heb'olehan me_

Ty,il?" !"kng jenaz,ah t7ym Urylty dmgan ajuan mercyekmztkan yangp"4 yra"u wnsip kernaslahatzn hehtdupai n*nusa unttrk me,nlnrtahai-
kanhidup.

klain ita pada 1983, ulyrw 
lndonauluga memperkerankanprninuan

seorang Mtslim untuk. mendapatkan kontrasEsi permanen, ji^ka iz tekh m.ern_
punyai anak dan diizinkzn..strlmi,/isnznya )"i"p *"to*,r*on ya rvakupun
masih dikhsana"kan dalam lingkup kecir, pfing untuk **go;u bo;L?nara
sebagian ulama di Indonsa merihat po Jkn uirbrt aon rr,)ro i*pi*)n p**-
ttmn Iskm yang mendorong yr.igr.*langan kepribadan ung)l ao, pr-
ningkatan kualira hidup yang ltbih baih

^ ual,llng barangkali barus diraut adalth bahaa dakm mencari kndasan
faaua baik ukma Indonsia maupun Malaysia, sedikit sekari *rr[u.**o, qya,
auu aralogi; sebuah paylp tl.iMd yangpalingsderbar*,rb;prp"i ii p"-
langln masymakzt M'stim. Hat rni n)'a;dpt"mi hzrma 6*iiii'p"*t"
medis di atas tidak dtyrlyi pruedennya d.alam prrhr*bor[oriiirtor;,
masyarakat Mrc linr Abad perungahan,- ketika *td"/"d. qiyas"drbangur.
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el99d-19'1, i+lt+lgri$lg aO+lUl i'gEill .ro

"l f.l.l:jl ;,o ;-"*L!1 e dl C.i-Jl r,"L.:ei Jf oL-l;-rJl c;6 :ua;Jt

.--..-;lFl :;-r-- i ,JL.-!l ,y -S 6t \J4>* L.-r'<ijl9 f;J,il

ci'-H1 C-"j*Jl ; d-I^l-.:.r OK-" US ;.(.Jg ,+pt r*!19 ;"-.:L'r-i!l

& ,; .,:Jl i.)t!l gJ c;;-r* "*i.'t*-)-r3l 
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Ji L-dt.J l-,Ut JJ-JI J-. j-,iJ ,rJl .:r--":2.-J1 1="* ,Ul: i!a: ,'i

uj--)t v-t r4ss1_* .rjl ;is-uJt lJl*J (J!Jl e{iJl 1J,r-*;*1

iL<iJ"".-$! lil_f -Jl ;.$lr=Jl .-ijlj-U GsJ-* S *\r-*\oL(^l

lcl*:"p!l e\t,f cJuJt ,p &,--JJl JL-.,.; a-l^Jt .:.,U..*(Jl;

L+;j-L-* FLr.* ,jL kJ5 \-*u!l J';b) ,;f\t e-Es: ca,aQ-!l;

.cUii-i: Jt\-.-Jl C"i,=Jl i';J*^l 6tt
,1.-,T C; q-* e/ ,;r)t-!lCd*Jl "Io 
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;r+ --r)B ;.1^J JJ! ,* A: i!;t-'.-JtC"iaJl a;Gj o.,(;;1 J'l|;'Jl

+tb/\;-^l'Jl ,tr!l ;.+1 ap-Jl Jt*, t*, L :y-t- *f a.a-dl t1;11

Jl-J J,l.L!- c...- id"#l .rLcr-ill r+i d ilJJl Jl--J l-6.'"-€i!" .,:Jl

ca-pL*)\>S ca',-Nl ;UJ1 fp Ji af J;oLjll -^-J4' a/ C.dJl

it*;,.l 4-11 f U!: ,)L;!l ,g ac ai).c:ro., c-*J ;qJ1 ,li tui ,rto
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cr'f-.l; Ji i-".;Jl $5: l"a-# a ,-te .rlrL:rl d.,.. dJl Jt--r dJL.- L+

4U f;i: c,*-JJl Jt-'... j ;*"1J1 -,tiLl..5XJ JJi Jl-*J 6.! a*rV

,*"ijl .rlrL.:.ct ;-, 
"f, lrJJl /<dJl .r"Li ;r ,j)lL.;!t l-i.c J, a;Jt-Jl

.4+>\r!t3 +)\-!1
L-b)l'4 arjrLJl cta=i.,ili U ,S ,s lU eU! & aU,!t ;,,
pL-c (I{larrtan) Jt i'iS o-"!r .s" eL+i,iJlr"t*i lA ,ir*!l y)a; 7:-*
i+)\-)l ,-Jl f" dit\J' fd ,-|^;Jl $_-t>.; dJ aytV c5;r.r;\ t1o

J-*Jl r-ir-*ji fL",jl Ji Js-S+ 6-4t U+J",:1--;," .rJl il:lt i9
Y; c.-,t-.a-!l LpJ oy> il;J.-U ilJl-.,. J^ L*;! ,* Ws pl-r*-"t

j SIF)U; fL.:*l; 4--)u^'il ..;L-! -t^*".tl L-rJ+ .'-ri U1l 0r,..-*--

,..tp rtit-.-.Jl g;,r ,UJl ,,tJl Fl,:U U& .:1 c"$1 g1 ,FL: ,.l.u.:-l

-"r(l 1-r:* G-+rill U-6 J,.b t-)J, ta-t, ,)_s1 ,sy a,j,jc- j; r 4jJl

c6\ tVl ij*" c^rl;.r:- cir-ll 1# 7:r. ,f W_f )l*il ; artul
,L$-i d-Ji c/ fes-: c(Perlak) ,1!;p r\+r os.tcl ,>\ 6p )r-c V-Le

C. J,",-Jl f JLt Jt"*-t aJ l;rL*f c;\ 1Vl a* (Selangor) ;;n=,){-

,b "+s d,r" |-.&t Fi ,5,-:;.i1 l-La JJ<r $ Vy-o1 tb j;J\ aJ, )-r,

.iL.l^ (J-Jl g:" rl,t*-, F * 1tr;i Jt,*-"1 p ,"*p!t L*Ul

1;r:r a*rL-Jl pl-ce ,fl J;tJl; crrtjlt-f) U,U. J;a.l,. Q:" 
",a*lt

et'-f L{j, -L>J{ o:i .r-' ca;;t..J! f-*:" ;Yf oA4\ JJ.i e L**

.rL^4t)! c,r'r- t"1j 4:.y-Vl u"rill ail e &\f (e |P re cUtL,

.a:r oa:Jl ,,"k*Yl_:^:

; rl+;ijl ,.f.sV -r_.ii (et*brl\'4_s\) & &.b" eUjf r"\rt,
J.*+ jr a-s\r, r- c9J1 ,;,Jt Ot_f lil (& .rfc,U-c!t a-ol-r, ailrJl

;FJJ ,dr+Jl e-r.r UU-: .+-i,r;!t, ,f i)t tt? d lei or-o -.rL*i
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M. B. Hooker

Introduction

J- ern medical science. This is of course a very large subject and
all I can do here is to take 

^ 
very small sample of problems as ex-

pressedinfatiui (legalrulings-see further below) over the past thirty
years. coincidentally, these are also the years which have seen tre-
mendous advances in medicine and the ways in which we can now
treat (or mistreat?) the human body.

For Islam, as for all religions, rhese new techniques raise serious
and so far tntractable problems in the fields of ethics and morality.
Some of these are familiar to us; is an embryo ..alive,,, who ,,owns" it,
can it be "sold", can it "inherit" and so on. These are realquestions in
medical ethics although they are probably fairly remote in practice
for most people. But this does nor, of course, detract from their diffi-
culty. This is true for Islam as well; however, in the Malaysian and
Indonesian cases we have not progressed to the embryo protl.- y",.
Instead, the problems with which the evidence is conceined is at the
earlier stages of scientific innovation-organ rransplant, blood trans-
fusion, contraceptior and family planning. Most of us have probably
forgotten the ethical debate of thirty and forry years ago on these
subjects and for the younger generarion (post-pill!) rhese debates are
only history. This is not true for Islam gener ally or for Muslims in
south East Asia in particular. These issues are very much alive and
continue to plague not just the conscience of the individual Muslim
but also have repercussions in government health policy, in religious
law, and in the state criminal law. Indeed, the depth of feeling and its
incidence is probably greater in Muslim countries than in th" v"rt.
The reason for this is the view which Islam takes of science in general
and of medical science in particular. It is to these that I now turn.

Islam and Science
The Islamic view can be stated succinctly; it is that science is not

and cannot be value free 'value' here refers to the truths of Revela-
tion and also to what is called the 'Islamic' or 'Muslim context,, ie,
whether the science being done is ethically, morally and socially jus-
tified. science is always value laden. The \western claim that science
is pure and value free is, in the view of many Muslim scientists (or
philosophers of science), just not rrue. Its conrexr is always value
Iaden and the lack of perspective from Revelation can lead ro waste-

he purpose of this paper is to illustrate some of the dilemmas
in which Islam finds itself with respecr to advances in mod-

Studia Islamiha, Vol. 4, No. 4, 1997
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ful and, thus, 'illegitimate science', to say nothing of science which is

purely destructive, (as in military science).1' A; evidence of the legitimacy of the Islamic approach Muslim

philosophers of science poi.rt to the ourstanding achievem.enl of this

s.i"rr.. i' th. medieval period. The achievements are undeniable in

all fields of science b.rt 
"t 

the same time there was also a profound

decline of Islamic science in the later medieval period which has been

variously attributed to the triumph of the theologians over the (Greek

inspiredj philosophy and the ,rrbr"q.r"tt accePtance-of a "passive and

,rrthoritrii"r, i.rt.1l..tna1ism";' another reason put forward, often in

conjunction with the above, is the state of political and intellectual

exhaustion characteristic of the later Muslim world-and this was

followed by the subjection of that world to the \Testern powers,

(from the 18th century) a circumstance which has only recently ceased.

i,rt p".h"ps nor enri;ely ceased; it is held by many Muslim scholars

thatihe'Western intellectual domination of Muslim thought, includ-

ing scientific thought, continues simply as a consequence of the over-

*frelmirrg scientific and technological dominance of the '!7est. This

is probabiy true and, ,, 
" 

.orrr.q.tence, the attemPt to establish an

'Isiamic' ,ii.rr." is reactive, even (to some degree) defensive'

consider the following; from the early 1970s (possibly earlier) we

have a political and economic revival in the heart lands of Islam-the

Middle East. This has been preceded by and is now accompanied by

a renewed interest in the religion of Islam-it is indeed a renewal' of

pride and commitment to f"ith itself. At the same time a perceived

V"rr"r' dominance remains, and indeed is reinforced as young Mus-

lims are educated in the \rest or in newly founded but'western style

universities at home. This melange of circumstance is conducive to a

considerable debate amongsr Muslim philosophers of science as to

what an Islamic science can or should be'

As one might expect' there is avatiety of answers which range in

quality fro- Jh. ,rrir. ,o the rather sophisticated'a For example' it is

q,rit" .o--on to find the Qur'An 'proved' by science' This consists

in reading contemPorary scientific principles into passages from the

Qur'An.5 th. ,"r.tli, are iudicrous but' more importantly, the attempt

bitr"y, a serious misunderstanding both of the Qur'An. and of sci-

ence. The former does not need legitimating; it is, for the believer'

the work of God and it stands on that alone' To suppose rt needs

support is to suppose, ultimately, that God needs scientific proof'

This is not the Muslim position., conversely, if the Qur'an can be

Studit Islamiht, VoL 1, No. 4' 1997



M. B. Hooker

seen as justifying science then the latter has the same validity as Rev-
elation. This cannot be because, in the Muslim view, scieniific facts
are always relative in at least two senses. First, the facts of yesterdav
are often overtaken by new facts, science does not stand rtili. s".onj,
and related, science is a product of man's mind and this, by its nature.
is not capable of absolute truth.

Enough has now been said to indicate some of difficulties,r but it
would be wrong of me to give the impression that the Muslim discus-
sion on Islam and science is wholly negative and defensive and that it
is invariably naive. This is nor so, and there has been and is now a
vigorous discussion on the subject. I would like to indicate some of
the main fearures of this but it should be clearly understood that
differences. of approach exist between Muslim plilosophers of sci-
ence. on the other hand it should also be nored that marry, perhaps
the majority of Muslim scienrists, who are not philosophers of sii-
ence, are content to live in a dual world. Professional scientist on the
one hand, and true believers on the other, and never the twain need
meet!

But to return to the philosophers of science; all agree that 'it is the
very method of science that the Muslim scientists need to rackle".
Method here appears to mean two things. First, that it must be ac-
knowledged that science cannot be value free.t There is no disagree-
ment about this amongst the Muslim philosophers of science.The
values are the Islamic values. Second, and this is the real problem,
what are these values or, more specifically, how and by whom are
they to be determined?

The answer is really in two parts. First science is a matter of civi
lization and each civilization has produced its own science. Greek
science, for example, is not chinese science, nor is it medieval Euro-
pean science, though unlike chinese science it is connected to it.
Islam is a civilization and therefore has its own identifiable science. It
is not denied that there are Greek connections. The second part of
the answer is, therefore, to identify the distinctive Islamic element or
elements. It is here that Muslim philosophers of science experience
difficulty. There appears ro be, on the one hand, an acknowledg-
ment that the pursuit of knowledge is always subject to a higher
(God's) purpose and hence limited by the perceived definitions of
that purpose. This may of course, change from time to time; indeed,
the definitions of God's purpose do change overtime and they vary
also from place to place. But however this might be God's purpose is

Studia klamika, Vol. 4, No. 4, 1997
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taken as a fundamental datum. The result, in theory at least is a limit

upon free enquiry. on the other hand, and less restrictive in practice is

the view thatihe material world is a reflection of spirirual values(s) and'

provided the obviously destructive is avoided, then knowledge may be

prr.r.r"d as the scientific method dictates. In effect, this is the more PoPu-

i* ,ri"* but, as is obvious from this formulation, the opportuniry for

d"ir"gr""-"rri i, both immediate and, in fact quite frequently taken'
'We can illustrate these general comments by turning to medical

science.

Medicine in Islam
The evidence which I am going to bring forward here dates from

g00 to 700 hundred years ago. This should occasion no surPrlse; the

*"in prirr.iples of tslamic 
"theology 

and law, and it is these which

d"t"r*irr" the status of medicine, were established in the 8th century

of the christian era. The arguments and positions from that time are

equally valid in 7995, andoiill remain as such as long as the religion

oi trl",,' exists. Those who refuse to take Islam historically do so at

their peril!
our first examplelo is by one Ibn Hindu who was an actlve wrlter

and government servant in the late 10th century' As. the following

"",rJ., 
shows, he was comPetent in Greek philosophy and he was

concerned to show that attacks on medicine, Particularly from the

;;;;, point of view could not be iustified. This reminds us of the

earlier comments on reason and Revelation with which I began this

PaPeri

"I think that (people who consider medicine worthless) are among those

whom Aristotl. h", in mind when he declares it forbidden to enrer into

debates with certain people and' instead' commands (their 
-opponents) 

to

pray forthem or ,o .h",tlt them and to exercise firm control over them' In

it'.e XrtoU a']odl (the Topicl,he mentions that some kinds of problems' such

as, for instanc., ,h. p,obltt of the part (the atom) or-the problem of eter-

.rlry 
"na 

..""t"dt.rJ' must not be iebated because of their obscurity and

,.,btl.ty'They.eq,,iretheimmersionofthemindinrefinedspeculatioland
are not responsrve io h",ty thoughts a1d quickly applied {aculties' Then'

there are problems tft"a -"" "oi 
b" dtb""d because of their ciarity and

obviousness.oneshouldprayforthepersonwhoraisessuchquestionsand

"tf. 
C.a to give him ,ot"td '*" 

perceptions' He would' for instance' be the

p.rror, *hJ."ir..,h. problem of *htthttthe fire burns or snow is cold'

Then,there"r"proble,,,sthatmustnotbedebatedbecausetheyaredisrup-
tive of the social and political situation (styisah) and impugn the fundamen-

talsofthereligiousi"-.'A'personwhoraisesproblemsofthissortmust(not

Studia Islanika, Vol 4, No' 4, 1997



l0 M. B. Hooker

be debated but) rather be chastised and prevented from advertising them.
This applies, for instance, to someone *ho raises the problem .i *ii i, i,
necessary to honor one's parents or why it is not permitted to kilr an inno-
cent person. Then, there is a fourrh kind of probllms, which may sive rise
to discussion and where debate is permissibie, namery, p.oblems ih., 

"r.neither entirely clear nor entirely obr.,r.., nor do th.y'h".," 
" 

d.l.t..ior..
effect upon social and politicai marters. Now look, dear.eader, 

", 
ii. p.rro.,

who denies the validity of medicine, and take note that he covers th.'"y. of
the sun and ignores the dawn of morn, in spite of the usefuln.r, of p'hyrr_
cians and the beneficial outcome of most medical trearments experienJed by
both the mass and the elite. Take note, further, how such 

" 
p..ro' impugns

thesocial 
.and political ord.:..ly (attempting to) deprive p.opt" ot rorn.',t.,i"ng

useful and to make them dislike ro,'. of life's con.,enie.r."r. L rhere anyone
more in need of prayer than he be given the gift of (sound ,..,r. p....p,1o.,r,
and more in need of being chastised?

Thus, those who deny the validity of medicine are poor and misguided.
They do nor deserve to be taken seriously and to be debated. Ir is o'bvious
that they are wrong."

As Rosenthal remarks,t' this passage shows a somewhar ,self righ-
teous' artitude, but the theological argumenr always remains. This is
to the effect that the practice of medicine, by ,tt.-pting to reverse
that which has occurred, ie, the illness, shows a l".k oi true faith.
This. is in fact an argumenr still heard today and it is a very dangerous
one in a Muslim counrry. It essentially says that one is attemping to
disrupt God's purpose or dispositioni and, hence, one is 

" 
b"d tvt,ro

lrm-even worse no true Muslim at all. The medical answer as ex-
pounded by Ibn Hindu and later (late 11th century) by .Abd al-vadird,
is that medicine is an 'ordinary function" like'eating and drinking
and, as such, necess ary for life itself. The latter will Jome ro an end
when ordained by God in any andall cases.

\7e can see this well put in the following passagel2 from Ibn al-
Quff (mid-late 13th century)

It has been said thattheqrill, or knowredge, or power of God, in eternity
or followingthe (prevailing) horoscope a, th. ,st.ologers say, eirher requires
the heaith olzayd and that he will not fall sick fo."" rp".ifi.d ti-..'o. rt
requires the change and dissolution of his temper. No*, in the first case, rhe
science of medicine is not needed, because heaith is going to stay in the body
in question (even) without the application of the *t.rir meiicine. In the
second case, the application of medicine is of no use.

In reply we say: Just as God has destined the existence of health, He has
made the proper application of medicine for the sake of hearth a reason for
health. To a person expressing such doubts (as.iust mentioned), it can be said
that he ought to rake a respite from the task ofeating and driniing. The line
of argumentation suggested above either requires somehow satiely and be-
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ing provided with water, or it does nor require it. If it does, there is no need

to".Lploy (eating and drinking). In the second case, there is no need either

for employing (food and drink) as this would be 'trifling'. All this is absurd,

b.c"rrr. it would follow from it that the existence of any food means 'tri-

fling,' which is a denial of God's atrributes (ta'tit).lt is an obvious error.

A further point Put by the same author is that his opponents, in

their turn may also be accused of irreligion. God did not create in jest

or for no pufposet, and medicine is 'natural'; ro suppose otherwise is

to suppos; God without purpose which is to say that one doubts His

existence.
vith these introductory remarks, and I must emphasize they are

very brief,lo I would like now to turn to the Malaysian'

The Malaysian Fatdui
The teim f.atwi,, (fatAui) has achieved a certain notoriety in the

world as a result of the fatwa declared by the Ayatollah Khomenei

concerning Salman Rushdie. Indeed, many people thinkfatzui_means
.death seni-ence'. A fatraAis a ruling on a point of law in all religious

matters given by a learned (qualified) Personl5-an 'ilim('ulLmL)who
has the a"thoriiy to do so. The definition thus stated is simple enough;

the difficulty, however (as with so many 'simple' definitions) lies in

the question of ,authority'. \who has authority and what is.a Prop-
erly constituted aurhority? The answer varies throughout the Mus-

lim world and I take only Malaysia at this point (see below for Indo-

nesia).
Malaysia is a federal srare and, under the Constitution, religion is

a state and not a federal matter. This means that each state has its

own laws on religion. By and large these are fairly standard though

important .rariati-ons do exist. However, common to all is a Majlis

Ugama, Majlis Islam or some such term which is essentially a'coun-
.fof n"ligion'. Its primary function under the legislation is to advise

the ruler of th. state on disputed or difficult questions of law' In

addition any Muslim may alio send in a query and the Majlis will
give a reply. This (the fatuQ is binding on all Muslims in the statel6

lr- i, ,rrppored to be so in theory. \Thether or not this is actually so is

unknown. As ro ,aurhoriry" it is clear from the current law(s) in the

states of Malaysia that fatdra| draw their authority from the relevant

legislation. The giving of fatilzui outside the legislation is forbidden'

Ultimately, therefore, validity derives from State fiat'

The data, the Malavsi".t d"t" are from the period 1960-1990 and
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comprise just over fifteen hundred fat|zaL. The great bulk of these
are concerned with marriage, divorce and inheritance, and matters of
ritual and dogma. That is, with the subjects which have always fea-
tured in fathwd through the centuries. Each fatzuA is in a fairly stan-
dard form which consisrs of (a) a statemenr of the problem, (b) the
relevant passage from a texr book of authority and (c) the applicarion
of that passage to the problem and, hence, its solution. Reasoning is
by way of direct application or, occasionally by way of. analogy @ryAl
which is a standard form for reasoning. Only rarely are there direct
citations from the Qur'An. The point I am making is that for the over-
whelming majority of cases, the answers are known to the educated
scholar and all that is necessary is reference to the appropriate authoriry.

\When we come to consider the Malaysianfatitui on medical mat-
ters none of the commenrs I have just made holds good. In terms of
numbers, they are only about 2o/o of the total for the period, there is
no standard form and almost nothing in the way of authority is cited.

The fatArai I have are on (a) organ rransplants and )(b) family
planning originating from the state Majlis.

On the general issue of rransplanrs, rhese are justifiable according
to a fatrui of Perak in 1975 because 'rhe preservation of life is para-
mount in Islam' and may be justified beca.rse 'necessity permits'pro-
hibited things'. 'The transfer of a non-Muslim cornea into the eye of
a Muslim is allowable'. A Selangor fatrad in 1972 is a little more ex-
planatory.It approves organ transplants whether Muslim or non-
Muslim in origin and whether with permission or without. These
organs are considered as 'without ownership'. However, there are
some conditions; the transfer must be for the preservation of life and
the operation must be guaranteed as successful. The donor must be
dead, and'killing for the purpose of obtaining organs' for use is for-
bidden. Permission sbould, but need not be acquired from the donor
and his family.

Finally, there is afatwa from Kedah in 1967 allowing rhe ffans-
plant of a non-Muslim cornea into a Muslim eye; we then have the
rather striking statetnent-'It is allowable to pray with it for the sake
of necessity"!

There is little in the way of direct authority stated tn any of these

fatiuti. The only specific reference is to the Qur'An, al-Hajj, t8-
'God has chosen you and imposed no difficulties on you in religion'.rZ

'We turn now to Family Planning, by which is meant contracep-
tion, sterilization and abortion. In common with most other devel-
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oping counrfies Malaysia has a well-developed family planning pro-

giam *hich is run by the state Family Planning Board. It emphasizes
;responsible' contracePtion so that children may be spaced and,.even-

t,rdiy, depending or, 
".orro-ic 

circumsrances and individual choice,

limited. The scheme assumes stable marriages'

The response from the various Fatkai committees has been very

mixed. Kelantan in'1965 said, '...the program... is an attempt to re-

strict the freedom of Islamic family life, and it is also contrary to the

law of narure'. The fatwA.rhen went on to give a number of justifica-

tions which are: rhe Prophet himself encouraged marriage for the

purposes of reproduction. The argument that pove-rty.m y be taken

", " 
."rr.. was also dismissed on rhe ground that God provides and

will provide sustenance for his crearures. The point was also made

that ihe world is in fact well provided for materially but that the rich

states are selfish and will not make available the existing resources,

indeed'...we have also heard of occasions where some rich countries

destroyed their food owing to surplus"'

Ho*"rr"r, having made ihes" points, the Kelantan Committee then

went on to allow contracePtion where:

1. Conception would endanger the health of the wife;

2. .vhere either or both of the parents have an infectious disease; and

3. In cases of severe PovertY.

Trengganu in l976was prepared to allow contracePtion for health

reasons iid, ,".or,dly, on the ground that the Prophet's companions

practised azl during'iibid." on the other hand, sterilization is abso-

irrt"ly forbidden as is abortion after four months'

S"l"rrgo, in 1979 is slightly more complex. The contraceptive pill

beforer"irr"l inrercourseis permissible but after intercourse it is for-

bidd".r, ,because such an 
^ri 

r ndestroy the process of germination'.

The same is true for abortion-'it destroys the process of germina-

tion,. sterilization is forbidden. Finally, under-age or unmarried

women may nor use contraceptives. No real authority is cited excePt

a vague reference to Past Muslim Practice'
T1e National Council for Religious Affairs in 1981 forbids steril-

izarion but permits contracePtion on the grounds of health and

economy. No authoritY is given'

Finaliy, we come to'" r"th., remarkable fatraLf.romPerak in1973.

The view is that contracePtion reduces population size, and.would

thus reduce the total ,rn-b", of Muslims' To quote the fatw'it
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"out of twenty parliamentary consriruencies only eight seats are held by
Muslim candidates and out of forty sears of state counci]lors, only eighteen
seats are held by Musiims...@ecause of this) the fattoi committee stiongly
rejects the implementation of the Family planning programmes".

Such a view has nothing to do with Islam at all, as is acknowl-
edged in Malaysia, though it has quite a lot to do with Muslim feer-
ings about internal politics ar least in the stare of perak. This point is
also generally acknowledged. I suppose one can call this 'necessity'
rn a very vague sense) or perhaps in the sense of promoting Islam in
its political aspects?

Finally, there are several fatAuti dating from the late 1960s up to
the early 1990s, on blood transfusion. The sole issue here is wheiher
it is allowed for a Muslim to receive blood or blood products from a
non-Muslim. Although not stated in so many *ord., the worry ap-
pears to be that an element of 'religious' contamination might occur
from the introduction of non Muslim blood. There are three Fatiwh,
all of which permit transfusion on rhe ground on 'necessity'. There
is no discussion nor is any authority cited.

There are rwo points arising out of rhese examples. The first is
that state or national policies or national politics can influenc efatiuti.
This is understandable, the 'ukmL' , after all, owe their positions to
the state and they are expected to support state policy. The extent of
support varies from committee to committee and also over time
and subject. For example, stare lotteries which, strictly speaking are
gambling in Islam, are in fact supported by Malaysian fatAud. The
reason appears to be that the object of the lottery is charitable and
not for individual profit; thus, being state policy and for a proper
purpose, it may be allowedle. But exactly the opposite resuk was
reached in Indonesia (see below).

The second feature of these fatArui is the reference ro 'necessity'.
This has a wide range of meaning in English but it has no technical
legal significance. In Islamic law, on the other hand, the idea in the
sense of 'public inreresr' (maslahah mursalah) is a recognized prin-
ciple in jurisprudence. It is that which both prevenrs harm (mafsidah)
and provides a benefit. These essential parameters were established
in the 11th century, particularly by al-Ghaz|rli for whom it meant
protecting religion, life, intellect, lineage and property. However,
maslahah cannot apply in respec of specific injunctions (muqhddarat)
of Shari'ah; to allow otherwise would obviously destroy the primacy
of Revelation. But given that God's purpose in the Shari,ah is the
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welfare of man, then maslahah rs itself a Qur'lnic objective-2o The

frrblic interesr is classed into three; that which is essential (darfr'riyyat

i.tigio.r, life, intellect, lineage and property)' That *ht"tl b,tyPnl"-

-"ir"ry (bajiyyat) to the essentials, to the negation of hardshrp m

"ft 
i",rlrrg tnf .rs".rti"l, and that which is additional (k'amaliyyat) i'e.,

".t, 
*hiJh lead to the encouragement of that which is desirable. It is

orrly ,h" first, the essentials, *-hi.h is in discussion in Malaysian and

Indtnesian" fathui.To be valid any rule made must be for a genuine

o,rroor", it -,rrt be general and it must not negate or-diminish any

:;'li;irtr*rcd rule"(nass). There has been and ... will be consider-

able debate over maslahah,22bttsurprisingly enough there appears to

be little in the way of srrbstantial disagreements between the four

Sunni schools. This does not mean to say that there are not ex-

"*p1., 
of arbitrary use or self seeking; for example' there is a fatui

from Indonesia prohibiting that *hlch is clearly permitted in the

q"r;a" itself-in ihi, ."r" fJtUlaai"g Muslim males from marrying

Clhristian females. Such is allowed 6rrt h".e it was forbidden on the

U"ri, of maslabah for the reason that the man might 19! b: strong

enough ro remain Muslim or to ensure that children would be brought

up as Muslims23
TheMalaysianfati.rahallrelyonmaslabab,andthatincludesan-

swers to other modern problems, .g, in the difficulties raised by such

things as insurance policies, proceeds from state lotteries and super-

annuation funds2r. Ho*"'.ithere is no discussion of the technical

;rp"*t of maslahab (see below PP on qiAsfor the reason)'

The Indonesian Fatdud
There is a long tradition of fatAwi in Indonesia'25 especially in the

p."-;;i;;i"l periJd (ie before il: -'! 18th centurv)' The natural de-

;;6;"* of lrlr*'*"s halted by Dutch colonialism under which

Islam *as severely limited in its iegal application.and suppressed in

the political sphere." Broadly tpt"kittg, the political position of Is

i"- in post-iniependence Inionesia is Jightly. Uetter but'T,t:ltqt:^"

is still zubiect to considerable state control and restriction"I hrs rs so'

despite recent reforms2T rn !991 and 1993'---?h"r. 
general comments apply to fatiwA' It was not until 1975

that regioial councils of 'ularni' were established under the auspices

or ,n" 
"Mirrirrry of Internal Affairs. Representatives from these Re-

giond Counciis met later in the '"-" yt"t (this time under.the aus-

ii."t "f 
the Ministry of Religion) and agreed to form an Indonesian
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council of 'lJlama'28 for Indonesia. The morive for the establishments
of these councils was clearly political but, rhen, everything connecred
with Islam is always political the intention is to .orrtroffrt*a. For
example, there are farawa from the 1960s and 1920s which say that it
is obligatory (n)ajib) i.e., legally binding for Muslims, ro vore for Is-
lamic political parties. This is nor acceprable to governmenrs in con-
temporary Indonesia.2e The M.u.L, on the conrrary, has as its func-
tions the provision of fatiza,i ro government (and to private indi-
viduals) on religious issues, the creation of unity beiween Mus-
lims, and to represent Islam generally and in intra-religious dia-
logue.ro

If one looks at the period from 1975 ro the early 1990s it is quite
clear that the main function of the M.u.I. is to supporr and, in some
cases' to justify government policy on government programs." These
are not our concern here but it is important to bear in mind the
public policy dimension of farizti.

They are not 'merely scholarly opinion'; they involve govern-
ment and the legitimacy of government because Islam is always an
alternative source of authority, i.e., an authority deriving from Rev-
elation. Any government policy is, therefore, open to question or
judgement deriving from the absolute value(s) that is in Revelation.
Examples from Malaysia include the validity of srare lotteries and
insurance policies (both gambling and that is forbidden), employee
provident fund schemes (difficulties with the rules of inheriiance),
attendance at christian ceremonies (denial of Islam). All eventually
get fatizuA to say that these things could be done on the basis of neces-
siry and benefit. In Indonesia the same is true for stunning animals
before slaughter, the use of Islamic rhemes in films and pop.rlar songs,
attendance at christian ceremonies and the breeding of frogs and
rabbits for food.,,

Medical science does not seem ro arouse great heights of contro-
versy, or at least nothing to compare with the examples just given in
the preceding paragraph. I suppose this is because we are all grateful
to medical science without really knowing what it does or fully un-
derstanding its procedures!

The Indonesian Council of 'UlamA'has given threefatiraion medi-
cal issues. Unlike the Malaysian examples, rhe Councils's ruling are
detailed, complex and fully use existing authorities.

Ve take first, a fatrad on cornea rransplant33 given in Jtne 1979.
This was requested by the Red cross and the council ruled that cor-
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nea donation was lav/ful provided (a) it is agreed to and witnessed by

.1or. ,"l"ri.res and (b) thai the removal of the cornea is carried out by

il;il surgeons.'{'h" ".r.r"l 
argumenrs presented by the Council

are as follows.

a. There is an initial reference rc a hadtth by Abri DAwud' which

equates the breaking of the bones of a dead Person wrth the same

action in respect of i li't ittg Person' The analogy @ryAl."obvious'
and thus the former is also^an assault. But vrhat exactly is the in-

terestinacorpselTheanswerisfoundinthetextbooksoffi,qh
('knowledge'-rules of law)'

b. Before looking at these 'ot"t"'it 
is important to make,clear that

maslababis not recognized as an independent proof in the HanAfi

and ShAfi'i schools Jf lr*-th" lattei of course is the prevailing

schoolinlndonesia(andMalaysia)'3ulnstead'itiswrthinqiis'
that is, there is ,ro .^igory of pubiic interests beyond an explicit

text rule and a prope rinalogy'trom it36. Discussion on public in-

terest, therefore, is always tJ"d"tt"d in terms of analogy and it is

irr rh"r. terms that this indonesianfatzai on transplants rests'

This brings us to the text books on fi'qh; TY:,"t:, cited in this

fatwa. The fiist is al-Nawawi's Majnth' Sbarh al-Mubad.hdbab, a stan-

dard work of the shafi'i school *h"r" it is allowed that a living baby

;;; ;" t;.overed f.o,n tht body of the dead mother' The second

citation is to the same text, this time to the case that where a Person

i", ,*"1o*ed another,s jewels just before his death it is allowed that

il;;tp* should undergo sYrg:ry to recover the jewels' If the per-

,orr r*illo*ed his o*n j"e*els,*th" .lot"tt relative has the oPtion.

The M.U.I. .orrcloded, therefore, that the analogy applied in the

case of cornea tr^rrrpl"r,t, indeed it was a (classed) 'strong' analogy

(qiis jalf) since a .J*."'tt""splant has a higher P]?o:e. and good

than the mere recovery of jeweis. It should be noted in this case that

the intention of the donor'and.the consent of the closest relatives are

required. These override the hadith, and it is only on the basis of

consent that the *J"i."f iustification through qiyis canbe founded'

In other *orar, *" 
",e 

talking about t-o thittgt; the morality of

d""ting with the human body gd, second and dEendeltt uPon this'

,fr" i"|fr"i.^l lortifl."tio' by l"g"i pro.ers for interfering with hu-

man remainr. L,rgg"rt th"tihtt]"'*o "'ptt" 
of the same set of cir-

.rr--rr*rr.", -,r* dJ t.pt separate' The rlason is that if we subsume

irr" _"r"riry under the't".hrri.^1, then justification by ntaslabah wrlr
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certainly lead to arbttrary and self seeking interesrs,,3z a result wirh
which. {y1lim philosophers of science 

"r:e "l*"y, and rightly con_
cerned. This is certainly the approach adopted in rhis fatii.I turn now to the second fatwA; in this case a ,"qrr"r, from the
Head of Surgery in theJakarta Heart Hospital in 19g5 

"rt 
irrg whether

post-mortem surgery on a dead person to take his heart lo, trar,r-
planting was allowable.r8 The answer was yes provided that the do-
nor had willed the donation, thar the nearest relatives had consented
and, in addition, the donation could only be made in a case of emer-
gency' where there was no other option. This last is in extra condi
tion and not found in the earlie t fot*A. In addition rwo rarher gen-
eral passages from the Qur'an are cired3e as are two hadith both, in-
terestingly_enough, on the defence of medicine generally. This is a
reminder that the state of medical science in Islam conrinues to be if
not problematical then of concern.oo However, the actual decision is
based firmly in analogy and the specific authorities are those cited
earlier, ie., that post-mortem surgery on the corpse of a woman to
Iecoye-r the baby, and on a corpse who had s*allo*ed jewels is al-
lowable.

I turn nov/ ro family planning: in 19g3 a comprehe nsivefatzaAwas
issued by the National Conference of ,UlamA' 

as follows,.i
1. Islam justifies the oractice of family planning exercised for the

sake or the health of the mother and the child, 
-and 

in the interests
of the education of the child. The pracrice must be undertaken by
choice, and employ contraceptives rhar are not prohibited in Is-
lam.

2. Abortion practiced i.n any form and at 
^ny 

stage of pregnancy is
forbidden in Islam (lnrim), because it constitutes murier. This
includes menstrual regulation by pills. Exception is granted only
if the abortion is conducted ro sarre the life of the mJther.

3. vasectomy and tubectomy are forbidden in Islam, excepr in emer-
gency cases such as to prevent the spread of disease o, io sa,re the
!1!e 

of the person undergoing.r"r".io*y or tubecromy.
4. The use of IUDs (Intra Uterine Devices) in family planning is

justified provided that the insertion is carried out by iemale doc-
tors or' in certain circumstance, male doctors in the presence of
other females or the husband.

. As Dr Mudzhar points our,a2 no fiqh texts are cited; instead we
have references to Qur'anic verses 

"trJ 
hrdith. In other words. the
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justification is general rather than technically legal. Conception, for
example, was known and practised at the time of the Prophet and the

use of LU.D. is an extension of this practice.o' The I.U.D. did in fact

cause a technical problem because its use was forbiddenin 1971by a

fatzaA on the ground that its insertion involved the sight of the

woman's private parts by a man not her husband. This was classed as

forbidden (lnrkrn). F{owever, this classification was overcome by the

following reasoning.
The concept of harim has a number of references and the impor-

tant one here is its division into two types-i) lnrLm lt-dhAtib, that
which is forbidden as such (eg. murder, adultery) and ii) harim Ii'
ghayrib,that which is forbidden because to allow it, would lend to (i)
(eg. making an offer of betrothal to a woman already betrothed)' The

consequence of the distinction is that the former can never be lawful
but the latter may become so-it is irregular fasid)butnot void (batil).

Thus, looking at the private parts of a woman can lead to unlawful
sex which ts haram by itself, and hence the necessiry for witnesses

specified in the fatrai. Essentially then, the insertion of I.U.D. was

re-classed as harim li-gbayrib because the intention is not unlawful
sexaa but the prevention of undesirable consequences and hence al-

lowable though irregular.
The motive in this case is equally important,. As Dr Mudzhar

explains,as the Indonesian government's national family planning

po1i.y is directed toward the stabilization of the population and,

L"rr.", an improvement in the general health and welfare of society.

contraception is an essential element in this program and when one

reads this fatutA tr is quite clear that the public policy aspecrs play a

major role.
lVe may continue with the general theme of reproduction by tak-

ingthreefatiwAfromthe regional Majlis Ulama of Jakarta.o've take

firit artificial insemination. there is nothing in the textbooks on this

and the references to the Qur'An are very general.o' In addition, there

is a reference to family guidelines developed by the 'ulami' and I
rerurn to an example of these below. Returning to artificial insemi-

nation, a direct 'iniection' of the husband's sPerm into his wife is
allowed. However, the keeping of semen in a sperm bank, even if it is

the husband,s, is forbidden. The intention is to prevent sin and mis-

use.
Furthermore, providing semen to a bank for sale or donation is

forbidden. Likewise the insemination of a woman with semen from
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a man who is not her husband is also forbidden. The term used here
rs rnutlaq (absolute) which admits of no qualificarion; it is the srron-
gest prohibition. The same position is adopted where a woman un-
dergoes an artificial insemination with the semen of a man not her
husband with the intention of giving up the consequent child to the
donor. It is absolutely.forbidden. To encourage or support such ac-
tions is also forbidden. Flowever,thefatruidoes conclude by saying
that it may be reviewed if later pressing circumstances (unspecified)
occur.

The second example relates to vasectomy and tubectomy. Both
are generally forbidden though the latter may be allowed ro preserve
the life of the woman. obviously there are no technical rulei on the
matter, instead we have a selection of verses from the eur'An and
some hadith. None of these is particularly helpful in giving an indica-
tion of legal reasoning. For example from the eur'ln we have
S.XXXVII: 100 which says 'O Lord!, grant me a righteous (son), and
again in XIX: 5-6 a plea to be granted a son. There are orher examples
to the same effect especially perhaps S.LXXXI: 8-9 which is cited so
as to equate tubectomy with female infanticide. The point is nor ar-
gued but it is suggested. In addition, there is a reference to a formal
instruction from the Ministry of Health (1980) which says that steril-
ization is not an oprion in the national family planning program.
Thefatuti explicitly approves this position, and recommends its strict
enforcement.

The third example is abortion, in this case by means of a vacuum
aspirator. The technique is forbidden, it is murder and conrrary ro
the will of God. It is recommended ro government that criminal ac-
tion be taken against those who perform it. This resuh does not,
however, apply to accidental abortions where the intention was
merely the cleaning of the vromb. Again, no classical fiqh texts are
cited though we do have verses from the Qur'Ana8 and hadtthsoe on
the sanctity of life.

The final example I would bring up here is rhe case of blood trans-
fusion. There are rwo opinions (or advice)5o and one fatzai to cite.
Before looking at these we should notice that in Islam blood is pro-
hibited for human consumption. These are two verses, '...forbidden
to you are the dead carcase and blood"l and later, also a prohibition;
blood is qualified as 'blood shed forth.,, This is importanr because
the phrase 'shed forth' as a qualifier will take priority, and thus it
may well be argued that transfusions are not 'consumption'.
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In the first opinion which is on the propfiety of transfusion in

general the point was not raised. Instead, transfusion to relieve acci-

i"rrr, o,. illness is an act of virtue and humane feeling. The only

Qur'xnic verse cited seems to have little relevance (it is ol the lawful-

,ri$ of foods)to and the same is true for the various hadtth cited' This

opinion, whiie certainly giving effect to national or government policy

is less than satisfactory.
The second opinion is similar; here the question was.whether

people could give blood donations during the fasting month,,would

it ,.rrrlt in att incorrect observance of the rules in fasting? The an-

swer was that donation is permitted in this period provided that the

donor does not risk his health and so require food or drink before or

after the act of donation. If the latter, then he has breached the fast-

ing rules.
The final example, this time a fatwh, is concerned with whether

the giving of blooi creates a kinship between donor and donee. The

t"rri .rrft in'nasab'-which means lineage, particularly on the

patrilineal side. This is an importanr question because it has immedi-

"r. 
,"p"..,rssions for family law and inheritance' One m y or may

not marry or may or may not inherit depending uPon one s position

within ^iin" 
g".'Th. pri-"ty rext is SIV: 23 which includes '...[fos-

ter] mother, *ho g".r" yon suck...' There is a considerable jurispru-

d"rr." on this brrt th" point for presenr purposes is that in the classi-

cal fiqh the .milk' relationship .oon$ as a blood relationship. The

obviorrs quesrion in this preseitfatul, is does a blood donor to blood

donee relation give rise io the same result? The fatwh says no, with-

out discussion, excePt that it flatly denies analogy (AUit even as a

possibility. Insiead, ,o-e ,"th", unconvincing citations from Qur'An

and hadith are given55'

I think it is interesting that the possibiliry of qiis is not discussed.

In a way this amounr, io 
"r, ".roid"tt." 

of one of the considerable

technical resources to be found in Islamic jurisprudence. such is a

pity given the extensive and unknown future advances of medical

,.i.r.J". I do not say that in the Present instance 
^ 

qT is,can be estab-

lished to show a nasab-ltke relaiionship; indeed, i think it would fail

on a number of grounds parricularly as to the conditions relating to

the acceptarr.. of a ne.w ruling.56 Additionally of course, since, as we

h"rr. ,""t, necessity is a part of qr'yd's in Indonesian and Maiaysian

Islam, the public ,riility of blood iransfusion would almost certainly

override "ty 
p.rrported nasab't'However, the fatui form does have
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the advantage of allowing scope for discussion and also for resring
public acceprance and national interest and it should be utilized to
the full for these purposes. It is a pity ir was not done in rhrs case;
even the rejection of an argument can sometimes be as useful as an
acceptance! Bur, on the other hand, this is not the practice of the
'ulami'any more than it is the practice of the courts in this counrry.

Concluding Remarks
Malaysian and Indonesian Fataana in Context

The data which have been presented raise importanr issues in eth-
ics, morality and law. Thesefathzal obviously need a context or a ser
of contexts within which we can assess rhe implications of this mate-
rial. One can, of course, make the obvious comments; e.g. that the
'ularni'tnMalaysia and Indonesia insists on "Islamic valuei'in medi
cal matters.

That this is so is not a surprise ro readers of this journal, though it
is to many \Testern docrors, scientists and (even) Aid agencies! val-
ues, however, are for each country and person to decide for them-
selves. The contexts I wish to speak about here are, respectively , the
state-legal, the comparative, and the theoretical.

i. The State-Legal context;
By this I mean that the state authority very often asks for or de-

mands an answer ro some question rbo,ri Islam with the expectation
that the Muslim "authoriry" will give an answer acceptable to the
state "authority". The former is thus a tool of the state and lends
legitimacy to whatever purpose the state intends. This need occasion
no surprise: one has only to look at the enabling legislation in Malay-
sia and Indonesia.

To take Malaysia first; each of the srares in the Federation has it's
own "Islamic Law" Enactment. The enactments are of similar oat-
tern though there are important differences between the states. so fat
as the fatud is concerned the legislation is uniform. A good example
is the Administration of islamic Law (Federal Territories) Act, No
505/1.993. Part III deals with the appointment of the Mufit and his
powers. The Muftt is appointed by the King on the advice of the
Minister for Religion.58 There are no qualifications stated, only that
the appointee be a "fit and proper person". His function is to .,aid

and advise" the ruler in all matters of Islamic law and this is done
primarily by way o{ fatzah. A fatuti may be an answer to a question

Studia kLamika, Vol. 4, No. 4, 1997



Islam and MedicaL Science

or ir may be a ruling issued on the Mufif s own initiative. once pub-

lished it is binding on all Muslims in the state unless an individual is

permitted by the 
"Sbart'ab 

to deparr from the fatrad. FatAzai are pub-

iirh"d in the Gazette in the Malay language using Rumi (i.e. Latin)

Script but also in the Jazai (Arabic-derived) Script. It is. althoritative

in th. courts of the state. The Mufti may amend, modify or review

earlier fatAwl and these actions are themselvesfatAui. Prior to giving

^fot*i the Murti must discuss it with the Islamic Legal consultative

io-*itt." (oi which he is Chairman) but the act does not say that

he needs the permission of the Committee. Likewise a Muftt cannot

be summon.i ,o 
"pp."r 

in any court but he may give-an opinion'

Ordinarily, th" Uirti will follow the views of the madhhab ShAfi'i

although ih. option of the other three Sunni schools is open to him

if the ;public interest" demands it. He may even resolve an issue

"according to his own judgement" without being bound by any of

the Sunni schools.
Each of the states of Malaysia publishes its own collections of

fatAwL, some of which date back to the 1930's. There is also a Na-

iio.r"l Fatza| Committee but to date it has published little and what

has been published tends ro be blatantly political. In addition to these

.orrr"-por" ry fatLui, there are collections known from the pre-

-od.r' p".ioj. The most important of these is the Al'FatAzud al

Fatantlry)h by Shaykh Ahmad Muhammad Zain published.in 1903.

a prop", 
".r"lysi, 

and edition of thesefatiutdremains to be done, but

it I "" 
outstanding example of Islamic literature written in Malayse.

Traditionally this 
"lit.r"t,rr" 

was known as Kitab Kuning ("Yellow

Books"-from the yellow covers-but, no'w some are often pink!)

and consisted of translations from and commentaries on the standard

Arabic text of the shafi'i school.'o These texts were the standard works

in the pondok, (lit. "hut")-the traditional Islamic school of Malaya

and Patani in southern 'ih"il"ttd. The pondok were the traditional

training schools for the fuqabA" though from the mid 19th century

it.r."ri".tg numbers *.rr, io Mecca, Medina and Al-Azhar' This is

still the J"r" fo, Malaysia but in addition there is now an Interna-

tional Islamic university and several Faculties/Institutes of Islamic

Studies in Malaysia. It is from these thatfuqabi'increasingly come to

staff the Depariment of Religious Affairs, and Shart'ah Courts in the

States of the Federation. In addition many of these qualif ied asfuqAhi

have also received post-graduate education in Western (especially

English, American 
"nd 

dnrtr"lian) universities. Since the Malaysian
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legal system is based on rhe British, this last has important implica-
tions for the future development of sharfab.

Turning now ro Indonesia;61 in conrrast to Malaysia Islam has al-
ways had a yery high profile politically. Perhaps this generalizarlon
is less apt than ir once was, bur in Indonesia Islam has always been
seen to be a potent force for resistance to the state. This is as true
now for the Republik Indonesia as it was for the Netherlands East
Indies. The result was that the sbarf'ah was denied the status of law
for Muslims-instead one of a number of adat ('ada'-cusrom) was
preferred for the narive Indonesians. It was nor until 1882 that the
sbart'ah achieved a minimal recognition and even this was always
subject to being overridden by the secular courrs. This has remained
the position62 until recently. It is only in the last five or six years that
the shart'ab has been completely organized in the "New Order" In-
donesia which dates from 1965.The essence of this regime is to attain
and preserve political stability, and an importanr aspec of this is the
control of Islam, and, indeed, the control of any other competing
ideology. This is achieved by two methods, one general and one spe-
cific to Islam.

The former is found in an ideolo gy calledPancasik-thefive "prin-
ciples" on which the state is founded and by which society is guided.
These are belief in God, humanitarianism, narionalism, democracy
and social justice. These are broad classes, the meanings of which are
determined by Presidential fiat and given pracrical expression by
means of a complex and elaborate bureaucracy. The Constitution
(Undang-undang Dasar 1945) reinforces rhis ideology if it can be called
such, by concenrrating power in Presidential hands. There has been
much discussion in Muslim circles and among the fuqdbd in particu-
lar as to how the Pancasila can be accepted as an arriculation of Is-
lamic principles. Is this a possibiliry or is Pancasila essentially a secu-
lar ideology? The answer ar rhe moment appears to be that thefuqabi'
can accommodate Pancasila as "a manifestation of central basic Is-
lamic principles adjusted to the real conditions of Indonesia".63

Second, and more specific to Islamic law there is recent legislation
which (a) provides for a Sbart'ab Court6a and (b) a Presidenrial In-
struction55 which brings into effect Tbe Compilation of klamic Laut - a
text in three books (marriage, inheritance andIVaqfl. Together, these
materials comprise the formal recognition of Sbari'ab in Indonesia.
So far as fathzu| are concerned, these too have been organized under
government control. In I975 regional councils of 'ulami' were estab-
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lished and this was followed later in the same year by the establish-

ment of a national council of Indonesian 'ulama'66 under the Minis-

try of Religious Affairs. The function of the council is to give advice

both to gorr".rr-"rt and to individual Muslims in respect of Islam.

This includes givingfatigt|.Inaddition the Council also holds semi-

nars on national and religious issues and provides a forum for the

expression of Muslim concerns. It has made known its concerns in

the fields of family law and education and has been successful in lob-

bying the Indonesian Parliamenr to achieve amendments to legisla-

ti,on.-On the other hand, it must be remembered that the closeness of

the council to the Ministry of Religion allows for a great deal of

political pressure to be exerred on the council. There are examples;

ih. -ort rt.iking is the Council's approval for the State lottery as not

gambling. This iaused something of a furor in Indonesian Muslim

Iircles..r The Council's fatizpL do often reflect government policy.

At the lower levels of Regional councils this is not necessarily so.

A greater degree of independence can be found though the precise

.*i.r, of this is unclear. Published data tend to be conflicting and

internally inconsistent.6s However, as in Malaysia the approach

adopted in medical matters tends to be conservative (see immediately

below-(ii) comparative contexts). To a large extent this can be ex-

plained by noticing that the textbooks of Islam are the same or simi-

i". ,o those in Malaysia. They are the Kitab Kuning6e used in the

pesdntren (Islamic religious schools) of Indonesia. It is here that'ulami'

..."i,r" training which is later completed overseas or in the IAIN.'/oIt

is important to remember that the 'ulamA'appointed are civil ser-

vants and the whole process is bureaucratic' This is characteristic

feature of the Indonesian legal system'

ii. Comparatiae Contexts:

The Malaysian and Indonesian dafa are part o{ an international

set of material from other parts of the Muslim world.tl in this section

I would like to indicate some point of contrast withfatiruA from the

Arab world, and I rely here on the material published by Dr Vardit

Rispler-chaim in Islamic Medical Erbic);'o1e ggleral comment

."r, b" made immediately. The range of medical subjects dealt with

in the Arab fatirai is more extensive than in Malaysia and Indonesia'

The subiects of abortion, artificial insemination' organ transplant and

sperm ,ior"g. are found in common' However, the Middle East ma-

terial also iticludes cosmetic and sex change surgeries, doctor-patient
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relations, post-mortems, euthanasia, Aids and the creation of 'banks'
for keeping semen. These latter subjecrs are not dealt with in Malay-
sia and Singapore. To compare briefly the common subjects.

Abortions: Forbidden excepr ro save the life of the mother. This is
the general rule, although there is a more elaborate discussion on the
timing of abortion in the Arabicfatizai. There is no discussion in the
Malaysian and Indonesian material that I have seen on the doctors
duty andlor liability. However on the related marrers of conrracep-
tion ('azl) the Malaysian and rndonesianfatiruiallow it is a matter of
public interesr or national inreresr. However they forbid rhe 'morn-
ing after' pill, classing this an abortion. This is in line with Middle
Eastern discussion on saqt vis-a vis rpa'd.73 The Malaysian and Indo-
nesian data seem to conflate the two.

Artificial insemination: The case where the husband's sperm in
artificially transferred to his wife while they remain married ir g.n..-
ally accepted. The Indonesian fatdwi prohibits the storage and later
use of a husband's sperm and of course the use of sperm outside exist-
ing marriage is absolutely forbidden. The Indonesian and Malaysian
fatiza,ihave not as yet dealt with all the complexities reported'a in the
Middle East, but sperm banks are forbidden in any form.

Organ Transplants: (including blood transfusion); these are accepted
in both the Arabic and South East Asian worlds. However. the iusti-
fications and citation of sources is much more elaborate in the former
than in the latter material. And in this subject we find some inreresr-
ing contrasts. I think it is generally true ro say that the Middle East-
ern material is much more speculative or less 'conservative' and this
is a reflection of the respective societies. All this means is that the
questions put in Cairo have not yet arisen in Kuala Lumpur orJakarta.
No doubt they shall. The main issueslz5 we can begin with the dona-
tion of body parts. This is perfectly acceptable. In Malaysia or Indo-
nesia it is justified as maslahah but the consenr of the relatives is es-
sential. There if no discussion of 'trust' as in the Middle East nor is
the problem of non-regenerative organs raised.75 \We take now mo-
ment of death; this is not discussed at all in South-East Asia exceDr
that killing for the sake of obtaining organs is forbidden and a donor
can never be forced to donate an organ. The Arabic discussion on
this issue is much more complex. The question of transplants from
animals to humans; there are no South-East Asian data, nor has the
question of whether 

^n 
organ bank may be established been consid-

ered.
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Blood donations; this a (and cornea donations) is the most com-

mon form in both areas. It is allowed and indeed 
^n 

act of merit.

Blood may be from a non-Muslim but the reverse has not been ruled

upon in Malaysia and Indonesia. In addition, it is also a rule that the

donor must not himself suffer physically from the donation' Particu-
larly during the fasting month. There seems little difference in this

matter berween the Middle East and South-East Asian Practice.
Tbe preseraation of sperm: This has not been considered in Malay-

sia but is absolutely forbidden in Indonesia on the ground of possible

misuse, ie, it could be sold or otherwise misused without the knowl-
edge of the donor. The prohibition is stated and not discussed in
detail but it is proba.ble that the issues of. nasab is the underlying
reason as it is in the Arabic fatiwL.

I think it is fair to say that there is an obvious agreement in prin-
ciple and practice between the Middle East and South-East Asian

finwa. The former tend to be more elaborate and to deal with a

wider range of issues.

iii. National Interests and Faaiud
The sbari'ab has undergone much change in the colonial and post-

colonial worlds. Now, at the end of the 20th century the main issue

is the relation of the shari'ah to the institutions of the nation state

foundered on secularism. The state is the dominant Partner in this

relationship and it is the state which determines the form and func-

ions of shart'ab.These comments are of course not ne'w and they are

equally applicable to the Mufti andfati.rai. in South-East Asia as well
as elsewhere. There are two or three general comments which can be

made here.
First, as elsewhere in the Muslim worldtt theMurtt and'ulamh'' are

part of rhe bureaucf^cy-they are public servants. FatAwi tend to be

issued by committees and whether or not this is so in all cases, they

draw their authority from the state'

Second, and as a natural corollary to this, the ulama express the

national interest as defined by the government of the day. In Indone-

sia rhis is called politik buhum-'leeal policy'. By its nature this is
variable but on the other hand the 'ulami'areconstrained by Pancasila

and the Constitution to which they must swear allegiance.

Third, while the national interest in both Malaysia and Singapore

is a matter of policy/politics it has also much widened the areas of

uncertainty foi the individual Muslim. These are the'new' problems
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of which medical science is one. In this area where the classical fiqb is
lacking the recourse to such principles x rnaslahah can tend toward
the issue o{ faniuA which are somewhat problematic. Thus for ex-
ample, it is not clear in Malaysia and Indonesia whether maslahah is
a source of law, a proof (I think almost certainly nor) or a justifica-
tion. The dataatthe moment certainly supporr jusrification, but source
remains debatable.

A further point on national interest; such is one of these things
about which we can all have an oprion. This is as rrue for the Muslim
public as for anyone else and the educated Muslims of Malaysia and
Indonesia certainly have their own views on shari'ab in the modern
state. This includes the fatiui which are published and discussed in
the mass media, not always to the gratificarion of the'ukml1 \Women's

groups especially, have become very vocal in the last few years and
are quite prepared to argue theology where this is of concern ro
women-such always includes family matters, conrraception and so
on-in {act anything to do with the status of women.Ts

The 'ukmL', therefore, no longer give fatiwi in a private or lim-
ited sphere. It is now public and the public ro whom these rulings are
addressed is increasingly better educated and is also increasingly will-
ing to debate issues in religion. I do not say rhat this is the general
position in South-East Asia but I am sure we are on the road toward
this becoming so in the fairly near future. It is quite possible that
fat,iwi will become documenrs for debate rarher than binding rulings
as such.
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Notes
1. There is a vast range of writing on Islam and science dating.from the 1960s 1ld which

ha^s much proliferited in the l98os and 1990s. For examples, see Sardar 1989 for an

overview ,ird 
".zunr.nt, 

al-Faruqi and Nasseef 1981 on soiial and narural sciences and

Rosenthal i99O 6n the historv of isl"-i. science

2. The detailed arguments are outside the scope of this_paper. See Leaman 1985 for an

introduction especially on M4nd and iitihid ' See also below pp on these terms.

3. Sometimes callid 'fundamenialirm'-a term without meaning except to lazy newspa-

per editors for whom it is a code for 'terrorism''
4. h good brief summary, rather polemical, is in Sardar 1989:29ff-'anatomy of a confu-

sion'!
5. Ikd: 31ff for examples
6. I mighl however, point out here that some well intentioned Muslims do come very

clos.'to'this. For.*ampl.. 'Tbe Book-of _Signs', a popular and readily atailable rideo

throuqh the spectacular use of screntifrc footage and arumatlon, ...lllustrates the scoPe

and dJpth of knowledge contained within the Qur'An.
7. See Sardar 1989: 30 ff for other examples

8. Ikl: 59 and the contributions in al-Faruqi and Nasseef 1981
g. Indecd, \?esrern science by an over-emphasis.on rationaliry alone is,,not only not

suitable for Muslim socieries it has a negative value-that rs, lt ls essentlally clestruclve.

10. This, and the foilowing rwo examples"are taken from Rosenthal 1990:521 (originally

oublished in 1969)

11.7bid:523
tl. taut: )z)
13. Qur'in IXn]. ,'dld ve then thlnl{

Thai we had created you
In jest, and that ye
'Would not be brought back

14.
lf.
16.

To us (for account)?
For funher references see Rosenthal 1990 and especially Nanji 1988

See EnncLooedia of klam (2nd.ed) Vol II: 85o67
I shouli m'ake it .1."r h... thai T am talkins, about official and officially published

fatiui.There are many hurndreds, perhaps tfiousands of informal rulings given each
'vear in uiilaees tnd po# suburban 

"t.r.. 
tho. are part of local arbitration and media-

iion o.o.o#t and are marnly concerned with family problems and inheritance. They

have-no official status.
17. This is a widely known proposition and is a.lways used to justi{y that which otherwlse

has no authority at all.
18. Obvious -eth6ds were interrupted coitus and the use of a variery of materials as

barriers. See Musallam 1983 for i fulI discussion of the premodern texts'

19. See Hooker 1993 for examPles'
20. See ee, rhe ayah-5.21'.107, 510.75'

21. The ir., *o clxses raise difficult questions in their relation to qiyk-anilogcal deduc-

rion. See Mohamm.rd Hxhim t<arirali tgst: 197 II on qiyk and at pp 27A tt generally

for a brilliant short account.
22. Iktt,Mohammad Hasim Kamrrli 1991: 275 ff for exampies. see aiso Muhammad Khaiid

M^s,rd1977,an al-ShAtibi's theory of Maskhah especially ...pp.173-182 for an mterest-

ing summary of 19th century and early 2Oth century approaches'

23 See Mudzhar 1993 90 for details

24 Hooker 1993 for examples
is. Fo. Lt"."t rre on Islam lee "Indonesia' in Encyclopedia of Iskm (2nd ed) Vol. III; 1213ff

26. See generally
27. See Hooker n.d.
28. "Mailis Ulama Indonesia". Abbreviated M'U.I.
29. See for example, the papers in Budiman 1990
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30. Mudzhar 1993:53 f{
31. Ibid: 61ff for examples
32. Ibid:93-105
33. Reponed ibid: l06lQ7
34. And ?ljo by Ibn Majah. These are rwo rransmirrers of great aurhoriry. see Enqcbp-

diz of Iskm.
35. However, there is provision in both the Malaysian and Indonesian legislatio n onsbai'ah

lor a recourse to the Hanblli and MAliki schools of law, where t raslahdh is direcdy
adopted--cspecially in the MAliki where ir is 'a norm by itselP See Kamali l99L:29a.

36. This is not tlre case with other schools of law See Xari':r;Ji tggt:ZZgtr
37. Kamali l99l:281
38. Reponed in Mu&har 1993:107f
39. Qur'ln V:21 and II: 195
40. And generaliy Rosenthal 1990: 'The defence of medicine...'
41. This citation is taken direcdy from Mudzhar 1993:109
42. IbLl:109-110
43. See above n 18

44. There is considerable ay1lgriry from the Middle East allowing this see eg. the authori-
ties cited in Kamali L99l:33L

45. Mu&har 1993:112tr
46. Rangkaian Famta,/Keputusan 198O85. Jakana
47. Forixample Nahl (SXVI: 24
48. S.XXXVm: 100, S ii:205, S./XXXI : 8-9
49. Al-Bukhari. Muslim
50. These do not have the binding force of a fatitai
51. S.V:3
52. S.VI: 145
53.'Muqayyad;
54. S.V:2
55. S XVI : 116 and from Ab0 Diwud, BukhAri and Muslim
56. See Kamali 1991:199 ff and esp. ar 200 for an example
57. But, on the other hand, while milk is 'life', so is blood h this case literallv.
58. on this question of limired data I should point out that the same resuhs, on the same

reasoning^areJ<.now-n {rom Indi a9wpt and syria. Exacdy rhe same argumenrs are pur
forward. See Babu Sahib 1987 and Alimad 19-82.

59.
ou.
61.
62.

See Matheson and Hooker, 1988: 7G3l especially at p. 30.
Ikd for a qenera.l description.
For the po"sition of. shai'ah in Indonesia to 1980, see Hooker 1984.
'New.Order' refers to the posr 1965 imposirion of military,/bureaucraric rule follow-
ing a failed Communits coup and a masil'e los of life.
For a full discussion, see Pranowo l99O:495.
Act No. 7/1989. See Hooker n.d. for a discussion.
No. 1/1991, see lbid.
'Majelis Ulama Indonesia'- see Mudzhar 1993:48 {L
See Mudzhar 1993:63 [ for a firll descriotion.
I hope to have an analysis done by late tggg.
See van Bruinessen 1995.

20. National Relieious lnstitute.
77. For India see Eabu Sahib 1987 andAhmad 1982.
72. Rispler-Chaim 1993.
n. rbiarofl.
74. rbid23 [f.
75. I rake these from Rispler Chaim 1993:30 ff .
76. SeeZakaria Siddiqi 1987 on Indian practice.
77. See Masud er.d,Ii96:26 ff.
28. See Norani Othman 1994.

63.
64.
65.
66.
67.
68.
69.
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