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Muhamad Hisyam

Islam and Dutch Colonial Administration:
The Case of Pangulu in Java

Abstraksi: Pangulu, juga sering disebut Pangulon, merupakan institusi
Islam di Jawa yang secara tradisional telah ada, tepatnya ketika agama ini
secara formal telab terintegrasi ke dalam kebidupan kenegaraan di akbir
abad ke-15. Lembaga ini dipimpin seorang pangulu, atau dalam babasa
Indonesia penghulu. Pangulu merupakan pelembagaan konsep qadi dalam
fikib Islam, meskipun dalam praktiknya otoritas pangulu lebih luas dant
qadi. Sejalan dengan konsep fikih , otoritas pangulu didasarkan atas tauliyah
kepala negara.

Sejak kedatangan Belanda di akbir abad ke-16, dan secara gradual me-
nguasai Jawa, lembaga tradisional keagamaan ini tetap eksis, dan keduduk-
an pangulu tetap independen dari kekuasaan pemerintah jajaban, meskipun,
kebijaksanaan umum pemerintaban dalam bidang bukum berusaba menerap-
kan hukum dan peradilan Eropa. Alasan mempertabankan independensi
pangulu dari campur tangan kolonial adalab babwa lembaga in: berkaitan
dengan Islam, di mana pemerintah kolonial memang bersikap independen.
Akan tetapi, mempertimbangkan fakta babwa pangulu ternyata berpengaruh
kuat terbadap pelaksanaan tertib hukum di masyarakat, maka pada 1882
pemerintab kolonial Belanda melakukan reorganisasi kelembagaan pangu-
lu. Selain itu, reorganisasi juga dilakukan karena terdapat kekacanan ad-
ministrasi, terutama menyusul pendirian lembaga peradilan Lanraad oleh
Belanda.

Reorganisasi di atas sekaligus memasukkan pangulu dan lembaga pangu-
lon ke dalam administrasi kolonial, dan mengubah pengadilan pangulu
menjadi Priesteraad atau Pengadilan Pendeta. Pendirian Priesteraad kemu-
dian ternyata mengundang kontroversi. Hal ini terutama berkenaan dengan
fakta babwa dalam Islam tidak ada lembaga kependetaan, dan juga dengan
tauliyah pangulu. Soal yang pertama selesai begitu saja dengan diterjemab-
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kannya Priesteraad menjadi Raad Agama (Pengadilan Agama). Soal yang
kedua lebib alot karena menyangkut perpindaban tauliyah pangulu dari
penguasa pribumi yang Muslim ke penguasa kolonial Belanda yang diang-
gap kafir. Namun begitu, kontroversi ini pun segera berakhir, karena dok-
trin fikih sendiri ternyata membolebkannya.

Keputusan Kerajaan (Koninklijk Besluit) yang menjadi dasar berdiri-
nya Raad Agama tidak menjelaskan batas-batas wewenang pengadilan ini.
Mabkamah dengan hakim jamak juga menjadi masalah, sebab sebelumnya
pangulu adalah hakim tunggal. Lebib dari itu, inkorporasi lembaga pangu-
lu ke dalam administrasi kolonial tidak disertai dengan pemberian angga-
ran belanja oleb pemerintab kolonial, baik untuk operasi kantor pangadilan
maupun untuk gaji pangulu dan pegawai-pegawainya. Dengan demikian,
Raad Agama bevdiri di atas dua pijakan berbeda: administrasi kolonial dan
kebiasaan pribumi. Maka, inkorporasi yang dijanjikan untuk tujuan mem-
perbaiki kondisi lembaga pangulu, dalam kenyataannya, hanyalah menja-
di sarana kontrol pemerintab.

Bersamaan dengan itu, muncul pula pergerakan modern Islam yang kri-
tisterhadap keberadaan Raad Agama ini. Kritik terhadap kepincangan Raad
Agama, baik yang datang dari lingkungan dalam pangulu sendiri maupun
dari organisasi pergerakan modern Islam, mendapat tanggapan positif dari
pemerintah. Atas rekomendasi sebuab komisi perbaikan Raad Agama yang
dibentuk pemerintah pada 1922, Raad Agama akan dibapus dan diubab
menjadi Penghoeloe Gereecht atau Mabkamah Pengbuly, di mana pangulu
akan menjadi hakim tunggal dan pemerintah akan menggaji mereka dan
membiayai operasi kantor ini. Di samping itu, Hof voor Islamitische Zak-
en atau Mahkamabh Islam Tinggi sebagai pengadilan banding juga akan didi-
rikan. Tetapi rekomendasi yang telab diordonansikan pada 1931 ini tidak
dapat dijalankan karena alasan krisis ekonomi. Hanya Mahkamab Islam
Tinggi saja yang dijalankan.

Sementara perbaikan lembaga pangulu tidak dapat berjalan, berkembang
studi bukum adat yang berpengarub sangat kuat terbadap kebijakan peme-
rintah kolonial. Berkat pengarub studi inilab pada 1937, ketika para pengulu
masih mengharap Poenghulu-Gerecht dapat diwujudkan, yang terjadi jus-
tru pengurangan wewenang pangulu untuk mengadili perkara waris umat
Islam. Kewenangan tersebut sejak 1937 dipindahkan kepadalandraad, dan
hukum adat dijadikan landasan bagi pembagian waris. Para pangulu tentu
saja sangat kecewa terhadap perubahan ini. Maka mereka berjuang melalui
organisasi yang didirikan, Perbimpunan Penghulu dan Pegawainya, meski
usaha ity tidak pernabh berbuah bahkan sampai kekuasaan Belanda berakbir
di Indonesia pada 1942.
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adlullah one of the figh (Islamic law) writers of Bukhara (d.927

AH./1521 AD.), states that the gddf (judge) plays a vital role in

the administration of the state and the life of community, be-
sides in the transmission of Islamic tradition.' His role is and was
very significant, and therefore the appointment of the gddt is the first
obligation that should be considered by every government.?

In Islam the right to judge was originally vested in the hand of the
head of state or imdm (Prophet, Caliphs, walis). Consequently, the
authority of the gddj is based on the delegation of authority and offi-
cial appointment by the imdm (tauliya). Without such an appoint-
ment, the gédi has no legitimate authority.

In the Javanese tradition, gadi was called pangulu, or sometimes
pengulu, meaning head or leader of a religion. This position was es-
tablished at the beginning of the formation of Islamic states in Java.
As in the tradition of Islam, a pangulu was appointed by the imam,
which was often the sultan. In Java, however, the tasks of the pangulu
were not strictly limited to the judicial field, but also concerned reli-
gious affairs in general.

As far as the tauliya is concerned, a problem arose when the Dutch
came to Java and gradually dominated the state administration on
the whole of the island. The problem related to the validity of the
tauliya associated with the Dutch, particularly after 1882 when the
Dutch ruler established the Priesterraad, or priest council, also known
as the Raad Agama. They demanded that the pangulu be appointed
by the Dutch ruler, namely the Resident. It was recognized that the
Dutch were non-Muslims, while the majority of the ruled people,
the Javanese were Muslims. The debate on the validity of the Dutch
tauliya was soon ended, however, since in fact figh law allowes it.
According to figh law, the appointment of a tyrannical ruler is valid,
even if the ruler is kdfir (an infidel), as long as the gddt can execute
the law in the light of moral justice.

This article examines the interaction between Islam and the Dutch
East-Indies administration in Java from its formation in the early eigh-
teenth century to the end of Dutch administration in 1942, with re-
spect to religious courts and the role of the pangulu. 1 argue that the
interaction between colonial government and the pangulu institu-
tion rested on the hypothetical proposition that both the colonial
ruler and the religious courts needed each other. On one hand, the
Dutch viewed that the religious courts should be maintained in or-
der to reduce the possibility of an eruption of an undesirable situa-
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tion, such as a rebellion. On the other hand, for the pangulu, it was
felt that the institution might be lost in the absence of official ap-
pointment by the ruling authority.

The General Policy of the Dutch East Indies

In the context of judicial affairs, the general policy of the Dutch
East Indies government tended to employ the principle of linking
Dutch and indigenous law. In matters of religious law, however, the
government wished to make an exception. The pangulu continued to
hold sway in the Islamic courts, and no other formal indigenous courts
were established to serve the Javanese population. Stb. v.N.I. 1829,
No. 98 decreed that the pangulu together with jaksa (public prosecu-
tor), would continue in their function as advisors to the Residentschap-
raden (Residency judges) and Landraden in all law suits.’ Thus, the
Dutch policy in this respect continued to follow the same course as
that taken under British rule. There was some adjustments in the
1830s, however, when the pangulu courts in Java were made subordi-
nate to the colonial Landraden, which alone could issue orders to
execute contested decisions (executoire verklaring).

Broadly speaking, during the nineteenth century, many Dutch
officials, whether they were in the Netherlands or in the East Indies,
favoured reducing the influence of Islam, hoping that in this way the
loyalty of indigenous people to the Dutch authority could be main-
tained and even expanded. Their aspiration to diminish the influence
of Islam was revealed in various ways, including the encouragement
of Christianization. This fits into the mental framework prevailing
in Europe at that time in which Christianity was held to be superior
to Islam. There was a belief that the syncretic tendencies of Indone-
sian Muslims would make in easier for them to be converted to Chris-
tianity.*

Inseparable from the efforts by the Dutch to intensify their influ-
ence in Indonesian society was the idea that the law should be brought,
as much as possible, nearer to the European view, which requires
that each law be filed and written down. In the second half of the
nineteenth century, the Dutch colonial government appeared to
embark on a new course in the field of law, under which the law of
the indigenous population had to make way for a European legal
system. This course, which was filed under the label “de bewuste
rechtpolitiek” or the conscious legal policy, was based on the value
judgement that European law was much better than the law existed
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in Indonesia. In this context, the Dutch government in 1854 installed
a commission and appointed S. van Oud Haarlem, LLM. to chair it.
His main assignment was to formulate a constitution giving special
consideration to tackling a situation of state emergency in the Neth-
erlands East Indies. In 2 memorandum addressed to the Dutch gov-
ernment, Van Oud Haarlem cautioned that the government should
consider the possibility of the occurrence of undesirable situations,
such as rebellions, were Islamic law to be violated or offence given to
the Muslim population. He recommended that they be allowed to
keep their own law and usages.® This line of thought is reflected in
Article 75 of the Regeerings Reglement of 1855 that was drafted by the
commission. Article 75 states that the government should uphold
the rules of Islam in the law, customs, and usages to be applied in
lawsuits among the indigenous population, in as far as the law of
Islam and its customs and usages did not contradict the common prin-
ciples of fairness and justice.®

This seemed quite clear that the attitude of the Dutch colonial
government towards the pangulu court continued to vacillate until
the closing decades of the nineteenth century. While they recognized
the institution of pangulu, they still wanted to transpose its authority
to a new type of court. Despite wrestling with this dilemma, the
Dutch made no attempt to interfere with the organization of Islamic
courts in Java and Madura until the 1880s, by which time the colo-
nial authority was more adequately informed about Javanese Islam
and adat.

There were no clear government regulations in this respect. In
fact, the Islamic court performed its function following the time-
honoured path established by its traditional character without any
involvement on the part of the colonial government. The role of the
government was limited to admitting pangulu to the established Dutch
courts as advisors since they regarded them as experts on Islamic law.
Actually, this position caused the pangulu to be given a high rank,
because they sat in two court institutions, namely as heads of Islamic
courts and as advisors to the Landraad. The problem was that the
dual function of the pangulu actually obscured their real status. In
various regulations issued during the first half of the nineteenth cen-
tury, in which the function of the pangulu in the native judiciary
court system was touched upon, its position remained weak. In 1820,
the Governor-General issued a regulation setting out the responsi-
bilities of the bupati. This regulation stated that the bupati had to
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supervise all Islamic affairs, but had to allow the “priests” of Islam an
independent position in the administering of matters pertaining to
marriage and inheritance following the Javanese convention.”

A clearer regulation on this point was issued fifteen year later in
1835. This regulation stipulated that if disputes arose among the
Javanese concerning cases pertaining to family, marriage, and inher-
itance, in which judgement had to be passed in accordance with the
law of Islam, such cases should be dealt with by a Muslim “priest”
who would have the right of judgement. It stipulated, however, that
the civil effects arising from this decision, i.e. execution and/or pay-
ment as a consequence of the decision, whould be handled by the
Landraad in order to ensure its proper implementation.® This regu-
lation obviously eroded the independence of the indigenous Mus-
lims in the execution of their judicial and legal duties. It undertsandable
that the Dutch colonial government did not want its interests to be
jeopardized by violating the right of indigenous people to perform
their duties and observe their laws in accordance with their own prin-
ciples, but it is also clear that it wished to exercise its own power.
The problem was how to allow indigenous people to perform their
religious duties and observe their beliefs which could eventually prove
dangerous and threaten its authority. This indicates that the policy
of the Dutch Colonial Government was not inspired by the interests
of the inlanders, but by its interest in the perpetuation of its own
authority.

Consequently, the ambivalent nature of the Dutch towards the
Islamic courts and “pangulu-ship” at that time generated perpetual
bureaucratic confusion. There was, for example, a decision by the
Governor-General in which he revoked a sentence given by the
pangulu of Lebak (West Java) in 1866. This resulted in a lively discus-
sion, not only among the Muslim leaders, but also among the Dutch.
The authority of the pangulu was called into question by the case. In
1863, the pangulu of Lebak had delivered a judgement in a land own-
ership case, in which a farmer in Lebak had pawned his land and died
before he had paid back the loan. His heirs wished to take the land
back and were prepared to repay the loan, but the land holder re-
fused to surrender the land. The Landraad of Lebak refused to give
permission to execute the verdict of the Pangulu Court in this case
(executoire verklaring) and declared that the Pangulu Court had no
authority to try that case. An appeal was made to the Attorney Gen-
eral and the Governor-General, and these authorities, as mentioned
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above, confirmed the decision of the Landraad.’

Such instances show that the authority of the Pangulu Court con-
tinued to be a contentious issue. The peace of mind of the Director
of Justice was disturbed by the complications and uncertainties sur-
rounding the function of the Pangulu Court. In 1870, the
Hooggerechtshof van Nederlandsch Indié (The Supreme Court of the
Netherlands Indies) issued a regulation, by which the Landraad was
not permitted to decide whether or not a case fell under the author-
ity of the Pangulu Court. It was indeed difficult to exercise control
over this court, since there was no regulation concerning its organi-
zation, so that theoretically any three ulama could join together to
establish a religious court.

Priesterraad: Incorporating the Pangulu
in the Dutch Colonial Administration

Confronting the above confusing situation, the government per-
ceived the necessity to improve the functioning and to systematize
the organization of the Pangulu Court. The greatest stumbling-block,
however, was that no one was sure about what procedure should be
followed in issuing such a regulation. All the Residents in Java and
Madura were asked for their considerations and suggestions. Like-
wise the opinions of the Director of Justice, the Director of the Inter-
nal Affairs (Binnenlandsch Bestuur) and the Advisor for Eastern Lan-
guages and Mohammedan Law (Adviseurs voor Qostersche Talen en
bet Mobhammedansche Regt): 1L.W.C. van den Berg and his assistant,
K.F. Holle, were solicited in the attempts to formulate the recom-
mendations. It is startling that five of them wished to abolish the
Pangulu Court, and seven wished to defend it. The Governor Gen-
eral then submitted the problem to the Council of the Netherlands
Indies (Raad van Nederlandsch Indié), and reported the matter in full
to the Minister of Colonies."

Taking the missive and the proposal of the Minister of Colonies
as points of departure, King Willem III finally issued a Royal Decree,
No. 24, dated January 19 1882, by which the Islamic court was defi-
nitely established in Java and Madura. The decree that was proclaimed
in Stb. v. NI 1882, no. 152, contained the rules for reorganizing and
restructuring the Islamic Court in Java and Madura, which was desig-
nated as the Priesterraad (priest council). A Priesterraad, the decree
stated, would be established in every Regency (kabupaten) in Java
and Madura in which a Landraad had been established. The area of
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jurisdiction of the Priesterraad would correspond to that of the
Landraad. The Priesterraad would be presided over by a pangulu who
was appointed by the Landraad and assisted by at least three and at
most eight Islamic experts who were appointed members of the
Priesterraad by the Governor General.?

Problem arose because the Stb. 1882 no. 152, in which the estab-
lishment of Priesterraad was announced, did not clearly regulate the
authority of the court and the competence of the pangulu. Conse-
quently, the Priesterraad itself defined its authority following the pre-
vious convention which had assigned to it cases relating to marriage,
divorce, bride price, custody, nafkah (money given to wife or divorced
wife for household expenses), inheritance, hibah (grants), sedekah
(alms), bait ul-mal (religious treasury), and wakaf (property donated
for religious or community use).”

The establishment of the Priesterraad as an official Islamic court
signified that the Dutch Colonial government had officially recog-
nized and confirmed an indigenous institution which had already
enjoyed a long existence. The goal of this reorganization was to im-
prove the state of Islamic court and the status of the pangulu. The
Department of Internal Affairs was made responsible for supervising
the pangulu in their judicial capacity, both in the Islamic court and in
their advisorship to the Landraden. However, the Priesterraden which
had been established alongside the Landraden, with the same
kabupaten-wide jurisdiction, were not fully independent, since their
decisions had to be confirmed by the Landraden before they were
executed.

In reality, the name of the “new court”, Priesterraad, later provok-
ed a lively discussion. Snouck Hurgronje, who held the advisorship
for Islamic law (Adwviseur voor Islamitische Recht), criticized the term
of “priester”, and was also scathingly critical of the formation, the
system, and administration of the councils. In a brief report in 1890,
Snouck Hurgronje enumerated a number of Dutch misconceptions
of and misunderstandings about Islamic religious and social structure
in the relevant area. Referring to the term geestelijke rechtspraak, or
“clerical court”, he mentioned that this was only valid if it meant
that all the decisions of the court were made in accordance with reli-
gious law, but not if it meant that the verdicts were enforced by the
clergy. There were no priests nor any official clergymen in Islam,
and that which externally resembled sacraments in Christianity was
in reality something quite different in Islam. The same criticism could
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be leveled as pastoral care. In Islam, care of the souls of others is the
obligation of every Muslim, i.e., to their families, relatives, friends
and others. Thus for Snouck Hurgronje, there is no priesthood in
Islam, and those people called imam and ketib are the leaders of the
prayers, namely men who can be properly chosen from among the
believers, either temporarily or permanently; Anyone who knows
Arabic and is skillful in preaching or reciting the sermon in Arabic
can be chosen as ketib; Anyone who has a good voice can be chosen
to summon the believers with the adzdn. In short, in Islam there is no
permanent body of rules by which the church is organized as in
Christianity.”

Turning his attention to the second article of the Stb. 1882, no.
152, which covered the formation of the court, Snouck Hurgronje
criticized it for not being in accordance with the law of Islam. Ac-
cording to the law of Islam, a gidi or hakim (judge) usually passes
judgement on a case as an individual. The Islamic gédt is traditionally
a single judge. A judicial system requiring a panel of judges is quite
unusual in Islam. This article required the Priesterraad to serve in a
collective (many-headed) court system. Snouck Hurgronje remarked:
“The court with collective judges has again been wrongly imagined
to be a characteristic of Muslim law in this Archipelago.”®

A close observation of the workings of the pangulu court plainly
reveals that it actually did not operate as a council, but that the pangulu,
who was surrounded by his assistants, took the lead. The official
head of the court was called hakim, hukum, pangulu, or surambi by
the indigenous Muslims. The surambi is also the name of the place
where the court sat. Unquestionably, when the pangulu faced a com-
plicated problem, he might consult a k#yai or ulama, but the decision
was always taken by the pangulu himself. An uninitiated and unpre-
pared European observer could interpret this fact wrongly, and be
given the impression that the pangulu court was a many-headed court
(collegial), and consisted of a board of priests. The reason for this
misconception lies in the fact that the pangulu courts, assisted as they
were by a number of mosque officials, appeared to be similar to the
European courts, while the priestly character of the court was sug-
gested by the place of the court session, which was the surambi, or
veranda of the mosque. Indeed, the population themselves sometimes
called the pangulu court Raad Agama, but this name was influenced
by the Dutch; among the indigenous people, pangulu, hakim, bukum,
and surambi were more familiar names."” Raad, which literally means
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council, meant a court of justice for the indigenous people. There-
fore, the term Raad Agama should be understood as a religious court.

The pangulu was the chief of the mosque administrators, head of
the Islamic court, and in addition to this he also had other duties. He
was appointed by the king or local aristocratic authority. He had no
spiritual power or spiritual authority, unlike of priests in Christian-
ity, because in Islam there is no concept of priestly office. With this
understanding the pangulu and his subordinate religious officers should
be seen like other indigenous heads, such as the bupati and the head
of a district (wedono), or the head of a desa (lurah), who were officials
(beambten) serving within the Muslim legal structure.!®

Under a hail of fire, Mr. L.W.C. van Den Berg, as “the man be-
hind the Stb. 1882 No. 152”, defended his position. In one of his
letters to the Minister van Colonien (Minister of Colonies), Van Den
Berg accused his opponent, Snouck Hurgronje, of placing himself in
the position of a devout Muslim, while he had proposed a law for the
sake of government interests in maintaining the order of Islam.?

Snouck Hurgronje’s harsh criticism of the Priesterraad did not
affect any significant change in the Dutch policy on this subject. The
Stb. 1882/152, which was intended to improve the system and ad-
ministration of the court, did establish the Raad Agama, but, in Snouck
Hurgronje’s opinion, it not succeed in improving the role of this
court. The Islamic court went on functioning as it had always done.
The government took no steps to improve the education of the
pangulu and no special training was provided to prepare candidates
the role of pangulu. The working conditions of the pangulu contin-
ued to be far from advantageous. The Pangulu and their subordinate
officers were still not salaried. They derived their income from the
emoluments of their job, such as the legal fees (ongkos perkara), ipkab,
usur, zakat, and zakat fitrab. These kinds of income were adminis-
tered by the pangulu in each mosque as a mosque fund (kas masjid).
The pangulu and his officials received a salary from this fund com-
mensurate with their place in the official hierarchy and their respec-
tive responsibilities. In fact, the tariff of the legal fees was not fixed
by the government. Consequently, it varied from place to place. In
1891 the Governor-General ordered the Residents (local government)
to issue instructions for the regulation of the tariff and the adminis-
tration of the mosque funds. Despite this move, the tariff continued
to be heterogenous because the regulation failed to stipulate a certain
amount as a permanent tariff. This situation gave rise to the abuse of
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funds, stemming in part from the weakness of government control,
but in part because of the extortion exacted by the bupati. The situa-
tion was exacerbated because certain legal fees, such as those asked
for marriage and divorce and u#sur, were sometimes considered too
high leading to trouble among the people.” The inaptness of the Pries-
terraad administration consequently undermined the credibility of
the pangulu. This problem was accentuated by the rise of the nation-
alist movement at the beginning of twentieth century. This awak-
ened critical reactions towards every impropriety detected in social
and political behaviour, of which the causes could be traced back to
the colonial administration. Consequently, the high tariff for pangulu
services and the misuse of mosque funds was stigmatized as corrup-
tion by both the Dutch and nationalist movements/groups.?!

In short, both the Dutch colonial government and the nationalist
Muslim movements felt dissatisfied with the institution of the
Priesterraad and the “pangulu-ship”. Among the Dutch, the disap-
pointment was caused by the corruption and parlous condition of
the Priesterraad, in the same vein as this been criticized by Snouck
Hurgronje. Among the nationalist Muslim movements, the disap-
pointment was caused by the existence of a Raad which served the
fundamental affairs of the Muslim population, but was not only con-
trolled by non Muslims but it was also in the hands of less skilled
persons. This consideration stimulated the government to improve
the organization of the Priesterraad. By the government decree of
January 12, 1922, No.4, a committee of advice for the reconsidera-
tion of Priesterraad Court was instituted. The membership of the
committee, which consisted of eight persons,” presumably was meant
to represent the wide range of persons and institutions having an
interest in the matter, namely the native heads, pangulu, Islamic or-
ganizations, and the government. Despite such a relatively wide cast-
ing of the net, the composition of the committee was such that the
pangulu, both from an educational as well as social status point of
view, were inferior to the other members. It could be predicted that
they would be seriously hamstrung in communicating their interests
and suggestions whenever they were in the presence of their fellow
members who were professors and high ranking priyayi. Therefore,
although the formation of this committee was likely to please Islamic
groups, it was in fact designed only to serve government interests.?
The Committee devoted four years on its task, and finally proposed
a new regulation, under which the incorrect designation of Priesterraad
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would be changed and replaced by a new name, Panghoeloe-Gerecht
(Pangulu Court).

The committee’s report served as the basis for the ordinance of
January 31, 1931, by which the Panghoeloe-Gerecht was to be estab-
lished. Besides instituting the Panghoeloe-Gerecht, this regulation also
provided for the establishment of the Hof Voor Islamitische Zaken, or
the Islamic Supreme Court as an appeal court for the Panghoeloe-
Gerecht. Under the term of this regulation, Panghoeloe-Gerecht would
consist of a pangulu as a single judge, assisted by not more than two
bijzitters (assessors) and a griffier (clerk). It transpired that this law
was gladly accepted, not only by the pangulu themselves, but also by
Muslim organizations, since it also stipulated that the pangulu asses-
sors, and clerks would be salaried by the government. This was a
goal which had not been expected to materialize by the pangulu and
the other court officials, athough it was long hoped that it would
establish an appeals court, something that had been demanded for
more than two decades by Islamic organizations.” Unfortunately,
the constrained condition of government finance at that time meant
that the law could not be put into effect—a victim of the prevailing
economic malaise.

The Structural Implication of the Incorporation

As an admuinistrative service, the Raad Agama developed consid-
erably during the period of 1882-1942, namely through a tranlation
from an instituion with an accent on the old style “pangulu-ship”, to
one in which the accent had shifted to the new function and revised
composition of the Raad. Prior to 1882, the colonial administration
put the pangulu to work in court, which it had established itself i.e.
the Landraad, as advisor, but it did not interfere in the internal struc-
ture of the pangulon administration. Before the establishment of the
Raad Agama, the nature of the pangulon was linked to a purely na-
tive administration, whereas after 1882 its function was transformed
into that of a quasi-colonial bureaucracy. This transformation can be
described as follows: a shift from individual to collectives responsi-
bilities, from a traditional to a modern (ie. bureaucracy organized
according to Western standards) and, from a purely indigenous to a
quasi-colonial administrative institution. This transformation required
not only an adjustment of the substance of administration but also
change in the system of recruitment and promotion procedures.

Within the whole administrative structure, the pangulu, as head
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of Raad Agama and an adviser of the Landraad, held a significant
position, as a mediator between the colonial administration and its
native counterpart. This position made the pangulu a “bridge” be-
tween the Muslim community and both the colonial and the native
administration (pangreb praja).

Such a position was only one among those of the various indig-
enous functionaries, which over the course of time became more
deeply involved in the Dutch colonial administration. It has already
been mentioned in the previous section that the pangulu, along with
the jaksa and bupati, played a role in the Dutch colonial legal system
since the early development of the Dutch administration in Indone-
sia. In the Daendels’ period, there had been a Landgeregt court, of
which the bupati was a member and the pangulu an advisor. These
roles had been extended during the British Interregnum. Under the
Dutch colonial administration this advisorship of the pangulu was
extended by giving them an extra task, namely taking the oath of
witnesses during the trial processes.

Taking this into account, when the Raad Agama was set up in
1882, the pangulu had already carried out a number of functions.
Being quite unequivocal in organizing the administration of the
colony, the Dutch maintained a division between political and reli-
gious affairs. This means that their role in religious affairs was re-
stricted to preservation and to supervision. To this end, the sultan,
the bupati and other native leaders were utilized.? Religion, that is
Islam, remained the preserve of the population except when law and
order were at stake. In this context, the pangulu, as native function-
ary, took care of religious affairs in the native administration. In ev-
ery Regency and in every district there was one principal mosque.
The director of this mosque was the pangulu who was in charge of all
Islamic affairs, whether this pertained to the daily and Friday prayers,
or the civil administration and court of the Muslims. As earlier, the
pangulu, who were recognized by the colonial government as experts
on indigenous law, had also been incorporated into the colonial ad-
ministration of court of justice. In this construction the position of
pangulu rested on two pillars, the Binnenlandsche Bestuur (the Dutch
internal administration), and the Inlandsche Bestuur (the native ad-
ministration). Within construction in the past there had been two
kinds of pangulu pangulu Landraad and the pangulu masjid (pangulu
kaum or sometimes, pangulu hakim). With the establishment of the
Raad Agama, the pangulu Landraad was promoted to a new position,
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that of head of the Raad Agama, while the pangulu masjid became his
advisor. Prior to the establishment of the Raad Agama, in the eyes of
many people, the prestige of that pangulu masjid was higher than that
of pangulu Landraad, since the former was head of a mosque and the
judge in the religious court, while the latter was only an advisor and
oath taker (tukang sumpah), and not all of his recommendations were
taken into account by the judge.?

In fact, combining the two functions, that is of pangulu Landraad
and pangulu masjid into one person seems to have been the rule, al-
though there were exceptions to it. It seems likely that, should a
pangulu masjid be appointed advisor to the Landraad, the bupati had
to appoint a successor to administer the mosque and take care mar-
riage administration. This was what happened in Semarang at the
end of the nineteenth century. In this case, the pangulu masjid be-
came the subordinate of pangulu Landraad. However, there was no
clear pattern in this practice, and, in fact, the status of pangulu
Landraad was regarded as higher than that of pangulu masjid through-
out Java and Madura.

The official hierarchy of pangulu in their advisory function corre-
sponded to their rank in the civil administration. These functions
were: hoofd pangulu and his assistant, adjunct hoofd pangulu, adviser
to the Landraad in the capital of the Residencies; pangulu and his
assistant, adjunct pangulu, advisor to the Landraad in the capital of
the Regencies.” Among those people, all of them were usually re-
ferred to as pangulu Landraad. They were appointed to these posi-
tions by the Governor-General or Resident and their salaries were
paid from the government treasury.? Quite apart from the inconsis-
tencies in the appointment of this advisory official, the amount of
their salary throughout Java and Maduara was also not standardized.”
By the end of the nineteenth century, the positions of adjunct hoofd
pangulu and adjunct pangulu were gradually abolished, excepted for
those in Batavia, Priangan, and Surabaya. The decision of whether or
not the abolition should be enforced depended on the policy of the
individual Residents.*®

By the beginning of the twentieth century, almost all the pangulu
who served the colonial government were chosen from among the
pangulu masjid or pangulu kaum, the head of Priesterraad not excluded.
Thus a pangulu sometimes had multiple functions, serving in all of-
fices that related to the religious affairs and the courts of law. In 1918,
this procedure was standardized. In other words, the unification of
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the functions of pangulu Landraad, pangulu Priesterraad, and pangulu
masjid usurped the function of pangulu masjid as a separate position.
It also signaled that a “secularization” in the function of pangulu had
taken place. The pangulu was no longer always an imam of the
mosque. The latter function could be performed by the ketib or any
of the other subordinate mosque officials. In other words, it would
be fair to say that with this transformation, the process of “priyay:-
nization” of the highest rank of pangulu had been completed. As was
been explained previously, the pangulu had originated from the santri
circle and now they entered the priyayi circle.

The Adat Law and the Authority of Pangulu

Now is the proper moment to return to the law of 1931 (Stb.
1931/53), by which the Panghoeloe-Gerecht was to be established but
could not be put into effect because of the prevailing economic mal-
aise. This failure to enforce of Stb. 1931/53 presented a “heaven-sent”
opportunity to the new emerging forces: “the adat law movement”,
which had been led by C. van Vollenhoven since the beginning of
the century. In the legal history of Indonesia, he is recognized as the
founding father of the adat recht (adat law). The emergence of the
adat law study was actually inspired by the efforts of the Dutch gov-
ernment to have a group of scholars work on the indigenous law
system, so that law enforcement would have a better chance of suc-
cess. The cynosure of this effort was the land law in which the Dutch
government had a very particular interest, since clarification of this
matter would ineluctably determine the rights to land use that could
be exerted by the Dutch private companies during the 1870s when
they were offered the opportunity to replace the former system of
state exploitation.”! This attempt failed because the Dutch parliament
rejected the Land Use Bill, with the rider that investigations into the
matter be launched by collecting data in field. In 1900, the Minister
for the Colonies, J.T. Cremer, wished to codify a number of the
local customary rights to land in the non-Christian population areas,
but it was never implemented.’ In 1904, P.J. Idenburg, then the Min-
ister for the Colonies, introduced a bill which would make it pos-
sible to codify substantive private law for all population groups in
Indonesia on the basis of the Dutch Civil Code. The result would
replace the customary law with the European law under which the
fate of the Indonesian Christians could be definitely assured. Indone-
sian Muslims would also be expected to obey to the new set of laws.
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J-W.H.M. van Idsinga proposed an amendment to this bill, arguing
that putting Dutch law into practice would only be possible were it
to be regarded as necessary by indigenous population. The amend-
ment was accepted owing to the “protest” lodged by Van Vollenhoven
published in the De XXe Eeuw of March 1905, under the title “Geen
Juristenrecht voor de Inlander” (No Lawyer’s Law for the Indonesians).
In a detailed argument, Vollenhoven stated that any connection be-
tween the Indonesian legal situation and Idenburg’s bill was purely
specious. Consequently, Idenburg’s bill was considerably modified
in favour of indigenous law and gazetted in 1906, although never put
into effect.”

The failure of the efforts of the Dutch government with respect to
implementing European law in Indonesia, a scheme which was pro-
moted by their own legal scholars, engendered the awareness that
there were unwritten laws which were observed by the 1nd1genous
inhabitants. In government circles at that time, there was a growing
tendency to codify all laws in order to ensure proper law enforce-
ment for all citizens. The dilemma then facing them was that Dutch
law could not be enforced, whereas the alternative customary law
was fraught by a high degree of local variety and was sometimes con-
tradictory. An awarness of this evinced a special approach towards
legal study on Indonesia, which later became known as the adat recht
(customary law) school. This school was strengthen at Leiden Uni-
versity where Van Vollenhoven taught his students in the 1920s and
1930s. The word adat, in a sense, was adopted by Van Vollenhoven
and had been used by Snouck Hurgronje in De Atjebers.>* Although
the word originates from the Arabic 4dah, and thus has an Islamic
connotation, in fact its purport is not entirely in accordance with the
teaching of Islam. In Van Vollenhoven’s interpretation, adat recht
consisted of two parts: indigenous custom and section of Islamic law.
Therefore, not all Islamic elements were part of adat, and not all
elements of adat were in conformity with Islam. That was why the
substance of Islam and adat were different, and were theoretically
separable.*®

The theoretical view of the adat recht had political implications,
since this school had a profound influence on government policies
during the 1920s and the 1930s in Indonesia. One of the most crucial
views which triggered off a degree of social unrest was the theoretical
concept of receptie. This concept has its foundation in art. 134: 2 of IS
1919 (Wet op de Indische Staatsinrichting/Dutch Indies Constitution)
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which expounded views which were in contradiction to these previ-
ously constituted by Solomon Keizer and L.W.C. Van Den Berg of
receptio in complexu.” According to the latter theory, the law of soci-
ety follows religion. This means that the law that is practiced among
Muslims is the law of Islam. Similarly among Hindus, Buddhists, and
Christians, it is the law of their respective religion which they fol-
low. The theory of receptie on the other hand clashed with Islamic
thought, because, according to the Qur’an, the law of Islam must be
applied immediately when a person converts to Islam.

The receptie theory was originally developed by C. Snouck
Hurgronje as an outcome of his investigation of Acehnese society.
His books, De Atjebers and Gajoland, in which he describes the Aceh
adat, concluded that the effective law applied in this locality was not
the law of Islam, but adat.** Undeniably, adat had been penetrated by
the law of Islam, but the law of Islam only assumed a legal form after
it had been accepted as adat law. This theory was espoused by Van
Vollenhoven, and systematically developed at Leiden University in
collaboration with his students, such as Ter Haar, Supomo and the
others, and then put into effect by their followers and students of the
Rechtshoogeschool in Batavia.

The efforts exerted by the Leiden School eventually exerted a deep
influence on the decision makers in the Netherlands Indies. In 1927
Van Vollenhoven’s ideas were accepted by the Netherlands Indies
government. From that time up to the invasion by Japanese soldiers
in 1942, and the subsequent occupation of Indonesia, Dutch policy
was marked by what Supomo called a systematic step backwards in
an effort to create a dynamic dualism® or an enlightened dualism.®
The aim of this policy was not simply the maintenance of adat law
for the natives. It went hand in hand with an official study and de-
tailed description adat systems leading to an eventual codification.*!
In other words, the maintenance of the adat law run parallel to a
systematic initiative to investigate and codify the adat law officially.

This adat law policy was of course unacceptable to Muslim groups.
The analysis offered by the reformist Muslim group was that the
policys purpose was not only to guard thr colonial government against
the erosion of adat from within, but also to protect it from aggressive
attempts to dethrone it from the side of Islam. Indubitably this was a
period in which the expansion of Islamic reformist movements had
brought pressure to bear on the indigenous cultural elements, includ-
ing adat, because these were considered not to correspond to the stan-
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dards demanded by Islamic purity. It is understandable that the Dutch
were afraid of any further expansion of the Islamic reformation since
it threatened to bolster efforts to improve intellectual life, further the
emancipation of society, and even forge affiliations among the ethnic
groups in Indonesia. This latter realization was perceived as a tool by
which to unite the “nation”. There could even be more stormy pas-
sages because the concept of egalitarianism in Islam in certain in-
stances could weaken the hold of feudalism with which adat law was
strongly bound.

It does not take any great stretch of the imagination to see that the
attitude of Islamic groups would tend to be anti-adat law. Many
Muslims were well aware that the strengthening of adat would in-
hibit the propagation of Islam, and, simultaneously, it would also
undermine the influence of Islam. Among the group of devout Mus-
lims, adat was viewed as an impermanent, but nonetheless dynamic
matter. The direction in which #dat was supposed to move was one
of gradual adaptation to Islam. This view stemmed from the convic-
tion that one major characteristic of the Islamic struggle was to change
all deviant cultural elements, moulding them into conformity with
Islamic belief. Certainly, Islam would oppose every attempt that could
obscure its tenet. In the corpus of adat, there were the adat rules that
were downright contradictory to Islam, and there were those that
were in accordance with it. Confronted with the former scenario,
unquestionably it was an obligation of all Muslims to strive to trans-
form such deviant elements to those which were more in accordance
with Islam. Those pertaining to the latter could be preserved.

One of the most significant steps taken by Muslim groups in rela-
tion to adat law was a motion that was issued by the twentieth Con-
gress of the Sarekat Islam in 1934. This motion was in fact not meant
to be restricted to government policy, it was addressed the Indone-
sian Muslim community in general. The reason behind it was the
fact that the discrepancy between adat and Islam was not simply a
split between the government and Muslims, it represented differences
between traditional conservative adherence to belief and reformist
Muslim movements. One outcome of this development was that the
cleavage between santri (devout Muslims) and abangan (nominal Mus-
lims) clearly emerged during this time.

This school of thought envisaged three types of adat, namely adat
that was related to and ordered the household and the family life,
adat that was bound up with and set the rules for social and eco-
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nomic relationships outside the family, and that which were regarded
by the colonial authority as a common law or system of ethics and
were considered to be material law or the practicing of rules, both of
civil and criminal laws.*

Turning to the first two types of adat, the idea was that those ele-
ments that were in contradiction to Islam would gradually be changed
into rules that were in conformity with that religion. The groups re-
served their fiercest criticism of the adat of the third category, which
they attacked on numerous fronts criticizing the way in which its rules
deviated from those of Islam. In many places where adat law was ex-
pected to be observed, it seemed to have no clear legal source. Confor-
mity left much to be desired as rules varied from place to place. The
nomenclature applied to this kind of law also varied confusingly. The
terminology used to signify adat law was bewildering in its variety.
Some examples are: instellingen en gebruiken (institutions and practices);
godsdienstige wetten (religious laws); de instellingen des volks (popular
institution); volksinstellingen en gebruiken (popular institution and prac-
tices); de inbeemsche wetten (native laws); inlandsche recht (indigenous
law); de inlandsche zeden en gebruiken (the indigenous conventions and
practices); de plaatselijke landsinstellingen en gebruiken (local land insti-
tutions and practices); bet plaatselijk gebruik (local custom) and many
more of this ilk. These terms indicate that the law givers themselves
were not in a position to articulate unequivocally which parts of these
laws (which usually were called adat by the population) should be
recognized as true law and thus followed by the population. The whole
confusion was exacerbated according to Agus Salim—one of the
nasionalist Muslim leader—because the people who had to obey adat
law did not understand it and, when pressed, did not even always rec-
ognize it as a source of law.®

Under these circumstances Salim argued that for government
policy to conserve adat law was not only opposed formally by Is-
lamic groups, but also passively by the people themselves. The same
attitude was also indicated by the aspirations of the reformist move-
ment which advocated the emendation of improper elements of adat
that were regarded as running contrary to progress. In his conclud-
ing remark on the motion, Agus Salim stated:

“Owing to political change, the colonial government wishes to strengthen
adat and adat law, and for this to be a basis of a political power. Adat is now no
longer controlled by its true heirs. The government does not give the people the
freedom to contrive their own adat.”
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Why did the reformist movement oppose the government’s adat
law policy? The reason is clear. The reformist movement wished to
promote those changes that would foster progress and improve the
lives of the population. In their eyes, the adat law policy would pre-
serve the status quo and reject change. Was this justified? B. Ter Haar,
one of the Dutch adat law specialists, argued that “adat law, like other
cultural elements, has its own internal dynamic impelling it to change
its contents and its performances corresponding to the fluctuations
of the social life. The judicial officials played a significant role in the
workings of this dynamic. They were not simply passive by standers
whose job was to work with which already existed. They were also
expected to contribute to its development as a consequence of their
daily task as judge confronted by the people who sought justice in
the courts. Seen in this role, they were more than simply officials of
the court, they were also agents of the adat law changes.”*

Ter Haar’s argument on the dynamic element of the adat law policy
did not remove the objections of the reformist movement. The cru-
cial point for the reformist movement was that the changes should
not be instigated by outsiders, but should follow a natural course
presenting the wishes of the population, the heirs of the adat law. Its
members regarded what Ter Haar noted as nothing short of colonial
interference. Natsir, one of the leaders of the reformist movement,
argued that the transformation of law should not be based on the
adat law, since not only was it dubious and uncertain, most signifi-
cantly it had never been codified like other laws. The interference of
the colonial government that was exposed by such policies as those
regarding adat law could not engender the populations progress, all it
could do was to make them bristle with objections.*

The most crucial problem that arose from the decision to put adat
law into effect was the removal of the authority to judge inheritance
cases from the Raad Agama to Landraad. In 1937, the colonial gov-
ernment issued a new regulation,” stipulating that inheritance cases
concerning Muslims would be tried by the Landraad, on the basis of
adat law. This decision meant that in one blow the pangulu were not
only deprived of the most significant part of their job, the constitu-
tional basis on which to argue that Muslims should adhere to Islamic
law in these matters was pulled out from under their feet. The law
was issued on April 1, 1937, and soon after it was proclaimed. Pangulu
throughout Java and Madura held a congress in Solo on May 16, 1937
at which they registered their protest against the government, and
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during which they set up a pangulu association to safeguard their
interests. This association was named as Perbimpoenan Penghoeloe dan
Poenggawainja (PPDP) and its foundation fulfilled a need that had
been felt since the beginning of this century.* In a missive addressed
to the Governor-General composed by the congress, the PPDP de-
manded the government abolish law of 1937 No. 116. It was the first
time in the history of the relationship between the pangulu and the
Dutch East Indies government that the pangulu made a direct attack
on government policy. The abolition, the organization argued, was
valid on the basis of four points, namely:*

1. Concerning the adat law:

“Adat law is an inconsistent law, and it is subject to change
depending on the influential forces in society, whereas Islamic
law is a fixed and unchangeable law, and is never at odds with the
Qur’in and hadith. Islamic law can not be adjusted to adat and
other rules. Muslims who have to submit the adjudication of their
inheritance cases to a lawsuit based on adat law, which can be in
conflict with Islamic law, are forced into a position of being ren-
egades in regards to their own religion.”

2. Concerning the job, income, and authority of pangulu:

“Owing to an enactment of the Stb. 1937 no. 116, the Raad
Agama has never been improved and even has had to endure a 75%
financial loss or more of its normal income. The result is that the
Raad Agama may dwindle into an insignificant court, and the cut
in income of the Raad Agama is tantamount to excising its ‘soul’.”

3. Concerning status of the pangulu:

“The pangulu had enjoyed well-earned recognition among the
population as religious leaders, and the substance of Stb. 1937 no.
116 affects the function of pangulu, thus, the enactment should
also be regarded as a problem of religion.”

4. Concerning the relationship between inheritance law and Islamic
law:

“Dividing an inheritance among Muslims following the fara’id
(inheritance law) has already enjoyed a long history in this coun-
try, because it was part of implementation of the sharia. Conse-
quently, if it has to be replaced by adat law this amounts to a
change in religion.”

These points of concern were seriously questioned by the pangulu,
and in effect led to the fact that they, as a group who had never
disparaged the workings of the colonial government—were now seri-
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ously offended. Beside submitting such written complaints, the PPDP
also held a special meeting with the Governor-General in Batavia to
explain the negative implications of the removal of authority to judge
inheritance cases of Muslims from the Raad Agama to the Landraad.
To strengthen their argument, they adduced a strange decision brought
down by the Landraad of Bandung, in which an inheritance was
awarded to an adopted son, bypassing the nephews and nieces of the
deceased. The PPDP argued that such a decision was recognized nei-
ther in adat nor in Islamic law.®

Such objections were not only lodged by the PPDP; many other
Muslim organizations joined in the chorus of censure. The Al-Islam
congress in 1939,% as well as the congress of Majlis Ala Indonesia (MIAI)
in 1940, issued similar motions, impugning Stb. 1937 no. 116, and
demanding that the government rescind it.

In reality, the implementation of the Stb. 1937 no. 116 did abso-
lutely nothing to heighten any sense of justice. All it could be said to
have done was to grant political privilege to the adherents of the adat
law policy, who were found mostly among anti-Islamic groups in
Java. There was no indication that the Landraden were a more ap-
propriate body to deal with such matters than the Raad Agama. Daniel
S. Lev, says:

“So far as the inheritance problem of the 1930’s is concerned, there is no
evidence to indicate that the landraden were any more legitimate than the Is-
lamic courts, or that they were in fact capable of applying law that was more
indigenous, so to speak, than were Islamic Court. Apart from the point that
many Javanese Muslim did more or less accept Islamic rules out of religious
obligation—as in any society some rules are accepted merely because the system
is legitimate—it is equally important that the landraden were more foreign to
Javanese culture than the Islamic court.”

After the authority to judge inheritance cases was removed from
the Raad Agama to the Landraad, the Raad Agama did not relinquish
its status as a place in which to consult about the cases of inheritance
among Javanese Muslims. In certain places, many more such cases
were even brought before the Raad Agama rather than the Landraad >
This tendency continued long after the end of the Dutch authority,
and endured until 1989, when the Religious Court Law (Undang-
Undang Peradilang Agama) was established, and the authority to judge
the inheritance cases was moved back to the Islamic Court. In Jakarta,
for instance, in 1976, there were 1081 inheritance cases brought be-
fore the courts, 96% were handled in the Religious Court, in contrast
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to only 4% before the General Court.>* The role of the Islamic Court
in this matter is at the level of a fatwa (legal opinion), which is bind-
ing on the seeker of justice. This fztwa is normally valid as a basis for
the decision for dividing inheritance either in the General Court or
by a public notary when issuing an official document pertaining to
land and other properties.®

It is understandable that pangulu viewed the law of 1937 as a fun-
damental setback. They summed up this situation in a sarcastic phrase
saying that while modernization had the country in its grip Muslims
would have to follow the law of Blambangan,* a fourteenth century
Hinduized kingdom in East Java.
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