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Abstract:

The state is a subject of international law who has power or power, so that the state is required
not to abuse its authority. State obligations have been regulated in various international legal
instruments. The protection of human rights has implications for the emergence of the
fulfillment of human rights as a form of state responsibility. The state in this case must ensure
to protect, to ensure, and to fulfill the human rights. Therefore, all acts of the state that
discriminate against citizens of a certain ethnicity by committing genocide are serious human
rights crimes that must be prosecuted by the International Court of Justice. This study uses
qualitative research with a sociological and juridical approach. The results of the study state
that the State of Indonesia has also regulated the behavior of preventing the crime of genocide
in order to protect human rights.
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Abstrak:

Negara merupakan subjek hukum internasional yang memiliki kekuasaan atau power,
sehingga negara dituntut tidak melakukan penyalahgunaan wewenang. Kewajiban negara
telah diatur dalam berbagai instrumen hukum internasional. Perlindungan terhadap HAM
berimplikasi terhadap munculnya pemenuhan HAM sebagai wujud tanggungjawab negara.
Negara dalam hal ini harus memastikan to protect, to ensure, and to fulfill the human rights.
Oleh karenanya, segala tindakan negara yang melakukan diskriminasi kepada warga negara
dari etnis tertentu dengan melakukan genosida merupakan kejahatan HAM berat yang harus
dituntut oleh Mahkamah Internasional. Penelitian ini menggunakan penelitian kualitatif
dengan pendekatan sosiologis dan yuridis. Hasil penelitian menyatakan bahwa Negara
Indonesia juga telah mengatur perilaku pencegahan tindak kejahatan Genosida guna menjaga
HAM.
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AuHOTAaILMST:

TocyaapcTBo s1BAsleTCsI CyOBEKTOM MeXAYHApOAHOIO IIpaBa, 004ajaloiuM  BAACTBIO,
ITIOTOMY OT TOCyJapcTBa TpeDyeTcsa He 310ymoTpebAsATh cBoell BAacThio. Obs3aTeabCTBa
rocyapcrsa peryanpyrorcs PasAMIHBIMU Me>KAyHapOAHO-IIPaBOBBIMU
MHCTpyMeHTaMU. 3aljuTa IIpaB yeA0BeKa UMeeT 3HaueHe 4451 BOSHUKHOBEHIS peaan3aliumu
IIpaB 4eloBeKa KaK (POPMHI OTBETCTBEHHOCTU Trocydapctsa. [ocysapcTBo B 9TOM caydae
AOAKHO rapaHTHpPOBaTh 3allnTy, obecrieueHue u cobAI0AeHmEe pas
yesoseka. CaegoBaTeabHO, BCe AENCTBUSA IOCyAapCTBa, AUCKPUMMHMPYIOIIUE TIpakdaH
oIlpeAeAeHHBIX STHMYECKUX TPYIHII IIyTeM COBepIIeHMs FeHOLUAQ, SBAAIOTCI Cepbe3HBIMU
IIpecTyNAeHMsAMM B 00JacTM TIIpaB dYeaAOBeKa, KOTOpBIe JOAXHBI ITpecaeoBaThCs
Mexaynapoausim  Cyaom. B saHHOM — 1MccaegoBaHMM — MCIIOAB3YIOTCS  KadeCTBEHHBIE
MccAeA0BaHNS C COLIMOAOTMIECKNM U I0pUANIECKUM I10AX040M. Pe3yabTaThl Mccae40BaHM
IIOKa3BIBAIOT, 4TO rocydapcrso  VIHaoHesus Taxke  peryampyer  AelCTBUA 11O
HpeOTBpallleHNIO IIPeCTyIIAeHNs TeHOIMAA B 1IeAsIX 3all[UThI IIpaB deA0BeKa.

Karouesble caoBa: reHoIIA; IIpaBa YeA0BeKa; TAXKKOe IpecTyIlAeHie

A.BBEAEHUE

B konmemmum 3akoHa TrocydapcrBa Apwucroreab u IlaaToH aaror maero
«XOpoIlIero rocyAapCcTBeHHOIO yIIpaBAeHMs, OCHOBAHHOIO Ha XOpOIINUX (3aKOHHBIX)
yCTaHOBKaX, MAM OOBIYHO HaszbiBaeMbIX Howmoc». I1aaTOH BbICKa3blBaa MHEHIUeE, 4TO
njeaapHOe TOCYJapCTBO JOAXKHO CTaBUTh BCe acIeKThl JKM3HU II04 KOHTPOAD
3aKOHa. ApUCTOTeAb yTBep>KAad, YTO CyIeCcTBOBaHMe IOCyAapCTBa, OCHOBAaHHOTO Ha
KOHCTUTYLMY, OyJeT paccMaTpuUBaTbCs U3 TpeX DAeMEeHTOB, a MMEeHHO: BO-IIepBBIX,
rOCy4apCcTBO OCYIIIeCTBASETCS Ha OCHOBe OOIIeCTBeHHBIX MHTEepecoB; BO-BTOPBIX,
TOCyAapCTBO OCYIIeCTBASIETCSI Ha OCHOBE 3aKOHa I10 OOIIMM IIOAOXKEHUAM M He
CO34aeTCsl TPOU3BOAbHO; B-TPEThIX, TOCYy4aPCTBO OCYIIIeCTBASETCs 110 BoAe Hapo4a, a He
10/, IIPUHYXXA€HNEeM AU JaBaeHueM.” B ocHoBe 91011 Ppuaocodpuu AeXNUT codAI0AeHIIe
IIpaB yea0BeKa.

Onpegesenne npas yeaoseka (HAM) cogepxut mo KpaliHell Mepe Tpu
OCHOBHBIX ITPaBa, KOTOPbIe HeAb3s OTHATDH y YeA0BeKa KakK AMYHOCTY, a MMEHHO IIPaBo
Ha JKM3Hb, IIPABO He II0ABePraThCs IPecaeA0BaHIIO U IIpaBo Ha cBo0oay. FOpuandeckas
3alMTa IPejOCTaBAsIeTCs Kak4OMy 4YeAOBeKy IIyTeM IpeBpallieHNus WHTepecos,
KOTOpBbIe HeOOXOAMMO 3alllMIaTh, B 3aKOHHOE IIpaBo. DTU TP OCHOBHBIX DAeMeHTa
IIpaB yea0BeKa cogepkarcs B cratbe 1 3akona No 39 or 1999 r. o npasax yeaoseka (UU
HAM). B 3akone pasbscHseTcsI, 4TO IIpaBa yelOBeKa - 9TO HabOp Hpas, IPUCYIITIX
VICTUHE M CyIIeCTBOBAHMIO YeA0BeKa Kak cosgaHmio Becemorymero bora, n 6aaroaats,
KOTOpas AOAXHa yBaXkaTbhCsl UM TOAAEPKMBATLCA  TOCYyJapCTBOM,  3aKOHOM,
IIpaBUTEABCTBOM U BCEMU paAll YeCTU U 3alllUThl 4eA0Be4ecKoro doctonHcrsa. ITpasa
Je/0BeKa - 9TO IIpaBa, KOTOPhIE Y AI0A€el1 €CTh IIPOCTO ITIOTOMY, YTO OHU A10AN.°

Pocko Ilong B csoeir Teopum Vutepeca (Theory of Interest) yrsepsxaaet, uto
CyIIecTByeT Tpu KAaccupUKaIly MHTEPeCcOB, KOTOPbIe 40AKHBI OXPaHATHCA 3aKOHOM, a
JMIMEHHO: BO-IIEPBbIX, B OTHOIIIEHN! AVYHBIX MHTepecos (individual interest), COCTOSIIINIX

5 Sayuti, “Konsep Rechtsstaat Dalam Negara Hukum Indonesia (Kajian Terhadap Pendapat Azhari)”,
Jurnal kajian Ekonom IIslam dan Kemasyarakatan, Volume 4, Nomor 2, Desember 2011, h.84

¢ Jan Berting, et al, Human Rights In a Pluralist World: Individuals and Collectivities, First Edition,
London: Meckler, 1990, h.33
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U3 MHAVBUAYaABHBIX MHTEPECOB, BO-BTOPBLIX; B OTHOIIEHUMU COLMAABHBIX MHTEpPeCcOB
(social interest), KOTOpble COCTOSIT M3 COIIMAABHONM 3aIINTHI, O€30IIaCHOCTH COITMAABHBIX
VMHCTUTYTOB, OOIIIeCTBeHHOI MOPaAM, 3aIlIUThI COLMAaABHBIX PeCypPCOB OT MCUe3HOBEeHMS,
COLMAABHOTO Pa3BUTMS UM YeAOBeYeCKOM >KM3HU, M B-TPeTbUX; B OTHOIIEHUMU
obmecTseHHOTO MHTepeca (public interest) B popMe 3aMHTepeCcOBAaHHOCTY TOCYyAapCTBa B
IIpe/CcTaBAeHIN OOIIeCTBeHHBIX MHTepecoB.’

Coraamenne I'enepaapnoit Accambaen Opranmsanun O0beauHeHHbIx Hariuii
(OOH) oTtHOCHMTEABHO KOHBEHLIMM IIPOTUB TeHOIMAa OCAe OKOHYaHMs 2-11 MUPOBO
BOIIHBI B 1988 roay nog nassanueM Konsennnss OOH o nipegoTspaliieHun 1 HakasaHUM
npecrynaenns renounaa (The UN Convention on Prevention and Punishment of the Crime
of genocide) coaep>XUT oIpejeAeHNe TeHOIINAa, ITPaBOBble IT0A0KEHIs, MeXaHU3MBI
HakazaHMsl U Ap. PoxJeHme 9ToOil KOHBEHLIMM He CTal0 pelleHueM AAsd
IpeAOTBpallleHNs 1 pa3dupareabcTBa IeHOINAa. DTO MOXKHO 3aMeTUTDh 3 TPUHATHA
3aKOHa o reHonue B 1951 rogy: mpakTmka reHoII1Aa Bee ellle MMeeT MeCTO B HeCKOAbKIX
CTpaHax B pa3AMYHBIX YacTsax Mupa. Hampumep, pesHsa YraHAMIICKOTO Hapoga MO/
pykoBoactsoM pexuMa Vian Amuna B 1971-1979 rogax, 3BepcTba KpacHBIX BOJICK IIpU
Kamboaxmitckom pexxume Iloa-ITota, B pesyabraTe KOTOPBIX IOTMOAM TBHICSIYU €IO
rpa’kAaH, a 3aTeéM MaCcCOBbIE PE3HU COTeH ThICAY MycyabMaH B bocaum B 1992-1995 roaax,
pesns sTHOCa TyTcu u Ymepennsili 3akoH B Pyanae - u TO, 4TO IPOA0AXKAETCA 40 CHUX
IIOp - DTO AEVICTBU: HpaBUTeAbCTBa MbSIHMBI, KOTOpOe XOueT CTepeTh CyIeCTBOBaHUe
DTHMYECKO Irpyniibl PoxmHAKXa 13 cBoell TeppuUTOpUaAbHON UCTOPUMN.

VMnaone3ns mepexmaa MpadHylO MCTOPMUIO, CBA3aHHYIO C IIPECTYILACHMSAMU B
oOaacTu IIpaB 4ea0BeKa B popMe reHonnaa B 1965 rogy. Dt mpecTyriaeHus nepexmnan
gyaeHsl 1 cropoHHukyn Kommynncrmaeckon nmaptun (PKI), mpusep>keHLsl mpes3naeHTa
CykapHo n uaens! VIHgoHesmiickor HanmonaapHou naptym (PNI).® HarnmonaabHas
KoMmuccust 1o 1pasam yeaoseka (Komnas HAM) npeanpunmumaeT ycuaus 110 3aliuTe
IIpaB yeAoBeKa AAsl IPUHATUA U oOecriedeHns coDAIAEHUs 3aKOHOB, HallpaBAeHHbIX
IIPOTUB  CePLE3HBIX HapyLIeHMii IIpaB dJeaoseka. OKoHYaTeabHOE —pellleHue
MeXXayHapOoAHOTO HapOAHOTO CyJa II0 IPECTYIAeHNMAM HPOTHUB YeA0BedHOCT! 1965 r.
(International People’s Tribunal 1965/IPT 65)° nmocranosuao, uyro VIHAOHe3UsT A0AKHA
HeCT! OTBeTCTBeHHOCTD 3a 10 TsKKUX IIpecTynAeHnii B 004acTu mpas yeaoBeka B 1965-
1966 1. OaHaKO, MUHUCTP-KOOPAMHATOP 110 IOAUTUYECKUM, IIPaBOBBIM BOIIpOCaM I
Borpocam OesortacHocty /yxyr buncap IlangxariTaH 1110X0 OoTpearnpoBaa Ha 3TO,
3asB1B, 4TO VIHA0OHE3M: He TTocaeayeT pemenuio AccamOaen IPT npunectn n3suHeHms
3a mpecrynaenus 1965 roga. Jdaapie 3aasnua, 4to B VIHAOHE3UM ecTh cOOCTBeHHas

7 Marmi Emmy Mustafa, Prinsip-Prinsip Beracara Dalam Penegakan Hukum Paten di Indonesia
Dikatikan Dengan TRiPs-WTO, PT. Alumni, Bandung, 2007, h.58.

8 Putusan Pengadilan Rakyat 1965: Indonesia Lakukan Genosida
https://www.cnnindonesia.com/nasional/20160720141601-12-145854/putusan-pengadilan-rakyat-1965-
indonesia-lakukan-genosida diakses pada 10 Februari 2021 Pukul 21.01

9 Fareza Rahman, “Peran Internasional People’s Tribunal 1965 Dalam Upaya Advokasi Korban Peristiwa
1965-1966 Indonesi” Jurnal Analisis Hubungan Internasional, Vol. 7 No. 2, Mei 2018, h.34.
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[IpaBOBasi CIICTEMA, I OH He XOUeT, YTOOBI APYIue CTPaHbl AUKTOBAaAU VIHAOHE3MITICKOI
Hay

3aKOHHOe OCHOBaHMe AAsl Cepbe3HBIX HapyIlIeHMII IIpaB yeAoBeKa He A0AXKHO
OrpaHMYMBATLCs BHYTPEHHMM IIPOCTPAHCTBOM, HO TakKXke U MeXAyHapOAHBIM
IIPaBOBBIM ITPOCTPAHCTBOM, YUYUTBIBAs €ro OCOOBIN XapakTep. YCHAMS 3alllNUThl I10
IOVICKY MHOCTPaHHON IIOAAEP>KKM MOXKHO IIOHMMAaTh KaK CeTh, KOTOpas SBASETCS
AOOpOBOABHON M HallpaBAeHa Ha M3MeHeHMe IOBeAeHMs CTpaH U MeXXAyHapOAHBIX
opranusaumit. HepaseHCTBO, ITponcxoasiiiiee B pa3ANIHBIX CTPaHaX, Co34aeT IPOOAeMEI
AAsl MEXAYHapOAHOIO IIOTeHIMaJa, a TakKXe IIpegoCTaBAseT BO3MOXKHOCTU AAs
MOOMAM3AIINN TPAHCTPAHNYHBIX CeTell 3allThl MHTepecoB. !

KOHBeHLH/I}I O reHonnAe rpm3piBae€T CTPaHbl-y94aCTHUKNM KOHBEHIIVV ITPMHITD BCE
MEPBHBI B paMKaxX MX aBTOPUTETA A4 IIPeAOTBPallleHN ITPECTYIIACHISI l"eHOLU/I,ZI,a,12 AASL
HaKa3aHls BMMHOBHBIX B aKTaX IreHonmnAa, B 4aCTHOCTH, AA51 obecreuyeHIst 9(1)(1)6KTI/IBHOTO
HaKa3aHWNsI BCeX, KTO 6y4€T IIpM3HaH BMTHOBHBIM, 1 AAS1 obecrieyeH1s1 ITIOCTaHOBACHIS 113
KOHBeHLH/II/I O reHolmnAae B COOTBETCTBUI C KOHCTI/ITyuI/IeI?I Ka)K,ZI,OI?I CTpaHI)I.13

Pumckuin craryr, npunateiii 3akoHoM Ne 26 ot 2000 roga o Cyae 1o mpasam
4e/0BeKa, I1acuT, YTO Cephe3Hble HapyIleH!s] ITpaB Ye10BeKa COCTOST U3 IIPeCTyIIAeHUI
IIPOTUB YeA0BeYHOCTH, TeHOIIAa, BOEHHBIX IPeCTYIAeHNUII 1 IPecTyIAeHNI arpeccuit.
Bropas Mmuposas BoiiHa Oblaa MMKOM HU3KOM MOpaau 1 rymannsma. CA0Bo «reHOLIA»
OB110 BIIepBbIe YIIOTpeOAeHO MOABCKUM aaBoKaToM Padasaem JAemkusbim B 1944 roay.
Ca0Bo reHOIINA O3HaYaeT CUCTeMaTUYeCKyIO Pe3HIO IIPOTUB STHUYeCKOM, PacoBOM AN
PeANTMO3HON TPYIIIHL.

T'ocysapcTBo sBAsIeTCSI CyOBEKTOM MEXKAYHapOAHOIO IIpaBa, 004aAaloIium
BAACTBIO, IIODTOMY OT rocyjapcrsa TpeOyeTcs He 34A0yHOTPeOASITb CBOEN BAACTBIO.
Obs13aTeabCTBa TOCYAQPCTBA PETYAUPYIOTCS Pa3ANIHBIMY MeXAYHaPOAHO-IIPABOBBIMI
MHCTPyMEeHTaMM. Jalnra IIpaB 4YeA0BeKa NMeeT 3HadeHIe A4S BO3HUKHOBEHILS
peaansariun 1pas yea0BeKa Kak pOPMBI OTBETCTBEHHOCTM rocygapcrsa. ocyAapcrso B
DTOM CAy4ae AOAKHO TapaHTUMpPOBATh 3alINUTy, ODecriedeHme U CODAIOAEHNe IIpaBs
yea0Beka.

Vngonesus opuandeckn ods3aHa OCYIIECTBAATL 3alJUTy IpaB 4eA0BeKa, Kak
9TO mpeaycMmoTrpeHo B naparpadax (4) n (5) cratem 28I Koncrurynum Pecriybanku
Vnaonesns 1945 roga (UUD NRI 1945), - rocyaapcTBo 00s13aHO 3aIiuinaTh, co0A104aTh
U yBakaTh IIpaBa 4eA0BeKa, OTBEeTCTBEeHHOCTD 3a KOTOphIe AeXKIUT Ha TOCyJapcTBe.

10 Peristiwa 1965, IPT dan Respons Pemerinta
https://nasional. kompas.com/read/2016/07/22/08223831/peristiwa.1965.ipt.dan.respons.pemerintah.?page=
all diakses pada 10 Februari 2021 Pukul 21.12

1l Fareza Rahman, “Peran Internasional People’s Tribunal 1965 Dalam Upaya Advokasi Korban Peristiwa
1965-1966 Indonesia,” Jurnal Analisis Hubungan Internasional, Vol. 7 No. 2, Mei 2018, h.33.

12 UN General Assembly, Convention on the Prevention and Punishment of the Crime of Genocide
(Genocide Convention) 1948, Pasal 1.

13 Genocide Convention 1948, Pasal V.

14 Nurul Qamar, Hak Asasi Manusia dalam Negara Hukum Demokratis, Edisi Kedua, Cetakan Kedua,
Jakarta, Sinar Grafika: 2014, h.5-6.
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V3 mpuBeAeHHOTO BhIIIe OOCY>KAEHMS MOXKHO CHOPMYyAMPOBaTh HECKOABKO
nccaeA0BaTeAbCKMX BOIpocoB. Kakme IpaBoBble HOPMBI peryAmnpyroT 3allpeleHyue
npecrynaenus resonuga? Kakas rmpasopasi 3allnTa CylIecTByeT 445 KepTB reHoInAa?
KaxkoBo BamsiHne cya 1o rnpasaM 4ea0BeKa B cAydae IIpecTyIlAeHIs reHonuaa?

b. METOA NCCAEAOBAHNSI

B ®ToM mccaesoBaHMM MCIIOAB3YeTCsl ONMCATEABHO-KAUECTBEHHBIN I10AXOA.
KauecTtsennoe nccaeaoBaHue - 9TO MccAeA0BaHIe, [I€ABI0 KOTOPOTO ABASETCS ITOHATD,
Kakue sIBAeHNs HCIbIThIBaeT CyOBeKT MCCAeAOBaHMsI, HallpuMep IOBeAeHMe, U Kak
OIIIICATh €0 B CA0BECHOI U SI3BIKOBOII (pOpMe B YHIKAABHOM IIPUPOAHOM OKPY>KEHUN U
C MICIIOAB30BaHVeM MHOXECTBa eCTeCTBeHHBIX MeTOA0B. JIHdpopmarius Obr1a coOpaHa 13
ABYX MCTOYHUKOB: NEPBUYHOIO ¥ BTOPUYHOTO. ABTOP MCIOAB3YeT JABa MCTOYHMKA
nadopmanym. IloaHble, 0ObeKTMBHEIE U ITOAOTYETHBIE IIPOIleAYpPBl COOpa AaHHBIX
IIOCPeACTBOM CHCTeMaTHUeCKMX I II0CAeAOBaTeABHBIX HaOAIOAEHMII, MHTEPBLIO U
AOKyMeHTanuu. B ®ToM mccaegoBaHum aHaAu3 JaHHBIX ITPOBOAMACS —ITyTeM
cucreMaTusanuy MHQpOpMaANY, COOpPaHHON W3 MHTEPBBIO, IIOAEBBIX 3aMETOK U
aHAAUTUYECKNX AOKYMEHTOB.

B. BBIBOAbI 1 OBCYKAEHUE
1. Tenomma B MCTOpUM M €TO yIIpaBAeHINe

IToabckuir espelickuit agBokatr Padasap JeMKuH paszpaboTaa olpeseseHue
reHollda B CBoell KHUre 104 HaszBaHueM «IIpaBaeHme rocysapcts “ocu” B
okKyrposaHHO Esporte 1944 roga» (Axis Rule in Occupied Europe 1944), kotopoe
nosxe 0b110 xKoaupuuyposaHo 5 Konsennun Opranmsannn OobeanHeHHbIX Hartuii
(OOH) o mpeaoTspallieHnM reHoOIMAa M HaKazaHMM 3a Hero B JekaOpe 1948 rogaa,
KOTOpasi IpUMeHsI1ach B MeXAyHapoAHOM cyde ¢ 1990-x 1. /leMKMH IpeACTaBua
MOHATHE TeHOIMAa II0J Ha3BaHMeM «BapBapcTBO» B Hadaae 1930-x roaoB Ha
koHpepeniuy OOH. B nouATNe mpecTyrnaeHns MaccoBOro yOUIICTBa B KauecTBe JKepTB
BXOASIT COLIMAABbHbIE, TIOAUTIYECKIE,'® DTHIYECKIe U PEAUTO3HBIE TPYIIIEL. TepMUH

TeHonna orpaHNM4IMBaeTCI STHUYECKIMU I'PYIIIIaMV, pEANUTTISIMU U pacaMI/I.”

Paspaborka KonBeH1nm mpoxoauaa B TpM OCHOBHBIX 9Talla, a MMEHHO: BO-
nepsblx, cekperapmar OOH cocraBma IpPOeKT TeKCTa, MOATOTOBAEHHBINI TpeMs
skcriepramu: Padasaem JdemkuneiM, Becnmacuanom Ileasoir m Aupu JoHHeave e
Babpe. DroT uepHOBOV BapMaHT pe3loOMe IIpedHa3HaueH AAsd OKazaHUsA ITOMOIIN

15> William A. Schabas, “Convention For The Prevention And Punishment Occupied Europe”, Paris, 9
Desember 1948, https://legal.un.org/avl/ha/cppcg/cppcg.html 31 Januari 2021. h.1.

16 M.C. Bassiouni (et.al), ILC Draft Statute for an International Criminal Court With Suggested
Modifications, Chicago, Maret 1996, hal. 28. See also: Devy Sondakh, Peradilan Mahkamah Internasional AD Hoc
Den Haag Para Penjahat Perang Di Wilayah Bekas Yugoslavia dan Kemungkinan Penerapannya di Indonesia, Tesis,
Universitas Padjadjaran, Bandung, 1999, h.53.

17 William A. Schabas, “Convention For The Prevention And Punishment Occupied Europe”, Paris, 9
Desember 1948, https://legal.un.org/avl/ha/cppcg/cppcg.html diakses pada 31 Januari 2021 20.58 WIB, h.1.
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I'enepaanHoit Accamb.aee B IIpe0CTaBA€HIM paOOTOCIIOCOOHOTO MHCTPYMeHTa AN AAST
yCTpaHeHMsI OCHOBHBIX pasHOTAacuil. Bo-BTOpBIX, IpOeKT cekpeTapmara Obla
nepepabotan 1 paccmoTrpeH CrenmaasHbeiM KomurteTtoM, cpopMMpOBaHHBIM I10A
pykoBoactsoM OkoHommueckoro 1 CormaasHoro Cosera. Haxoner, mpoekT
CrrenimaasHoro Kommrera cTaa OCHOBOM AAsl IIECTHIX Ileperoopos Komurera
I'enepaannoit Accamb.aen B koH1Ie 1948 rosa, KOTOpPBI 3aTeM OblA OPUITNAABHO ITPYUHST
Ha OGriem IaenapHom 3acesannnm.™®

I'enoumga - ®TO mpecTyIlAeHMe, CBA3aHHOE C DTHUYECKON 4YUCTKOM (ethnical
cleansing). Illecroit xomutert (Sixth Commitee) I'enepaabHoit Accambaen Opra"nmsarum
O6beaunennpix Hanmit mpuimea K BBIBOAY, 4TO IHpecTyIlAeHUe TeHOIuja Takxke
BKAIOYaeT IIPeCcTyIAeHNs IIPOTUB IToANTIYecKux rpyn (political groups), MOCKOABKY, 11O
MHEHMIO KOMMWTEeTa, OTU TIPYIIBl ABAAIOTCA TIPyHIlaMM, KOTOpble TPYAHO
naenTuduiposaTs (non readily identifiable), BKAIOYas TOAUTUIECKYIE TPYIIIIBI, KOTOPBIE
BBI3OBYT MeXXAyHapOJHOe BMeIlaTeAbCTBO BO BHYTPUIIOAUTUYECKNE ITpoOAeMBbl
crpaHsbL.

KouBeHmus o reHoumge omnpejeasieT IpecTyILAeHNe TeHOLMAa CAeAYIOIIVIM
obpasom: «B Hacrosmieit KoHBeHIuu, reHola oO3Ha4aeT A1000e U3 CAEAYIOIINX
AEVICTBUII, COBepINaeMbIX C HaMepeHUeM YHUYTOXKUTH, ITOJAHOCTBIO MAU YaCTUJHO,
KaKyI0-A100 HaIlOHAABHYIO, STHIUYECKYIO, PAaCOBYIO MAY PeAUTVIO3HYIO IPYIIITY, TaKIX
Kak: yOMIICTBO YA€HOB IPYIIIBL; IPUIMHEHNE TSXKKOIO TEAECHOTO VAU IICUXUIECKOTO
BpeAa YJ€HAM TIPYIIIBL YMBIILIEHHOE CO3JaHMe AAs TPYIIIBl YCAOBUIL SKU3HM,
paccuMTaHHBIX Ha IIOAHOE VAV YaCTUYIHOe ee (PU3IUECKOe YHIITOXKEHIe; IIPYMeHeHe
Mep, HallpaBAEHHBIX Ha ITpeJOTBpallleHne POKAEHUs AeTell B IPYIIIle; HaCKAbCTBEHHOE
repeMelrieHe AeTeil U3 IPYIIIEL B APYTYIO rpyIry.” %

I'enonma MOKHO onycaTh € IIOMOIIIBIO ABYX 91€MEeHTOB, a UMEHHO: (PU3MIeCcKMit
BDAEMEHT actus reus U IMCUXMIECKOe COCTOsHME IPEeCTYIIHMKA BO BpeMs AVICTBU VAU
MEeHTa/AbHBINI DAeMeHT mens reda. Actus reus B cratbe II - DTO IIATH NepeurcAeHHBIX
KaTeropuii, B TO BpeMsl KakK mens red B DTOM CTaTbe KacaeTcs BOIpOca O HaMepeHUN
AOKa3aTh HaAUYMEe COOTBETCTBYIOLIErO HaMepPeHUs COBEePIIUTL IIPEeCTyIIAeHUe
rerornga.” Kpome toro, Takke HeOOXOAMMO OIIpeAeAUTbH, IIPUHAAAESKNUT AV OOBEKT K
rpymne, samuiiaemon KonseHiuen o renonuge.

,Z',OKa3aTeAI)CTBa HaMepeHIsl IIpaBOHApYIINTEAS COBEPIINTD IIPeCTyIlA€HNe
renonnuga MOPKHO YBHAETb He3aBUCMMO OT TOro, HaMepeBaeTCia AN MCIIOAHUTEAb
YHUYTOXUTDL 3aliUIfaeMyiO TIPYyIIly IIOAHOCTBIO WMAM TOABKO YaCTUYHO. HOA

18 William A. Schabas, Paris, 9 Desember 1948, h.1.

19 M.C. Bassiouni (et.al), ILC Draft Statute for an International Criminal Court With Suggested
Modifications, Chicago, Maret 1996, h.28. See also: Devy Sondakh, Peradilan Mahkamah Internasional AD Hoc
Den Haag Para Penjahat Perang Di Wilayah Bekas Yugoslavia dan Kemungkinan Penerapannya di Indonesia, Tesis,
Universitas Padjadjaran, Bandung, 1999, h.53.

20 Act No. 2, Convention on the Prevention and Punishment of the Crime of Genocide

2 William A. Schabas, Genocide in International Law: The Crimes of Crimes, Edisi ke-2, (New York:
Cambridge University Press, Juli 2009), h.172.
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YHUUYTOXKEHNEM IIOHMMaeTCs Ppusideckoe Ay 6MoA0rndeckoe YHUITOXKEHIE YAeHOB
3aIlMII[aeMOyl TPYIIIIBL. >

l'enonma 1opuamdeckn onpegeaseTcs Kak akT C HAMepeHIeM YHUYTOXUTD BCIO
MAM 4YacTh HaIMIOHAJAbHOV, PpacoBOM, HSTHUYECKOM MAU PeAUTVO3HOM TPYHIIbl. DTO
orpeJeaeHne coAep>KnUTcs B KonpeHIm o0 IIpeA0TBpalleHn IPeCcTyILAeHNs IFeHOIAa
1 HakasaHuUM 3a Hero 1948 rogaa, xoropas nosxe Oblaa npusAra Cratyrom MYC,
KOTOPBIN TakKe BKAIOUeH B cTaThio 7 3akoHa No 26 or 2000 roga o cygax mo rnpasam
yeaoBeka, a uMeHHO; «[IpecrymaeHme reHolmaa - cepp€3HOe HapyllleHMe IIpaB
yeaoBeKa». KOHBeHIIS TA1aCUT:

«leHOINA SIBASIETCSI MEXAYHAPOAHBIM IIPECTYILAEHMEM, 3a COBEpIIeHIe
KOTOPOTO PYKOBOAMTEAV VI COYIaCTHIKI, a TAaKXKe TOCYAapCTBa HECYT MHAVBIAYAABHYIO
OTBETCTBEHHOCTh. [€HOIN/, SIBASETCS MEXAYHApPOAHBIM IIPECTYILAEHMEM, 3a KOTOPOe
AOZ>KHBI OBITh HaKa3aHbl OCHOBHbBIE aBTOPBI U COYYaCTHUKM, OYAb TO OTBETCTBEHHBIE
AMIIa MAY YaCTHEIe AnIia.. 23

TeHorma Qokycupyercst Ha 3A0A€SHUSX IPOTUB OIPEAEAEHHON TPYIIIIHL,
HAMEpEeHIMsIX ~ IIPEeCTYyIIHUKOB U OObeKTax, IIPOTUMB KOTOPBIX  COBEPILAIOTCS
npecryneHvst. EcTb pasHmMIla MeXAy IPeCTYIAeHMSIMU IIPOTUB 4eAOBEYHOCTH I
renonAoM. CXOACTBO MeXXAy HUMM 3aKAl04aeTcsi B (opMe  IIPeCcTyILAeHV,
HallpaBAE€HHOJ IIPOTMB OOABINMHCTBA HACeAEHMs VAU SKUTEAEl OIpeAeAeHHOIO
pariona.*

IIpectynaeHnst MpOTUB YeAOBEYHOCTM OCHOBAHBI Ha IIMPOKOMAacCIITaOHBIX U
cucTeMaTHM4eCcKUX HalaJeHM:AX, He TpeOyOIIMX OCODOro HaMepeHMUs YHUYTOXKUTD
Ka>KABIM COBepIIIeHHBIM JelicTBueM (specific intent to destroy). B To Bpems Kak reHonmA
uMeeT ocoboe HaMmepeHme specific intent yHUYTOXUTH, IIOAHOCTBIO MAM YaCTUYHO,
HaIMIO, STHUYECKYIO IIPMHAAAeKHOCTD, pacy U peAUTrnioO MAM YacTo Has3biBaeMoe dolus
specialis.”> Kpome TOTO, >XepTBbI I€HOIAA OIPeAeAsIOTC KaK 4acTh IPYIIIBI (HALVL,
DTHUYECKas IPUHaAAeKHOCTD, paca AN PeANUTNs), a KepTBaMI IIPecTyILAeHii ITPOTUB
4e/0BeYHOCTM SBASIOTCA TpakjaHe U TpakKAaHCKue Auna. /eiicTsus, BbI3BaBINNe
TeHOLMA 1O MPU3HAKY STHUYECKOTO IIPOMCXOXKACHIS, PeAUTMO3HOTO IPOUCXOXKAEHNS
VI pacoOBOM ITPUHAAAEKHOCTIA.

2. HapymeHI/m IIpaB 9e€410B€Ka B A€daX O IIPeCTYyIIAeHMsI XTeHOononaa

Me>1<4yHap04Hb1e IIpaBOBbIE MHCTPYMEHTBI HallpaBA€HbI Ha 3alIuTy
qyea0Be4YeCKOIo AO0CTOMHCTBa B c])opMe yBa’kKeHM: IIpaB Yel0BeKa. HOBTOMy ObLaa

22 Intan Ghina & Ida Kurnia, “Pertanggungjawaban Myanmar Atas Tindakan Genosida Terhadap
Kelompok Etnis Rohingya Berdasarkan Genocide Convention 1948”, Jurnal Hukum Adigma, Volume 3 Nomor 2,
Desember 2020, h.977.

2 William A. Schabas, Genocide in International Law: The Crimes of Crimes, Cambridge University
Press, 31 Agustus 2000 h.44.

2 William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute, London:
Oxford University Press, 2016, h.143.

% William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute, London:
Oxford University Press, 2016, h.131.
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cpopmuposana Bceobmas Jekaapamms Ilpas Yeaoseka (BAITY), xoropast Oblaa
npunaATta I'enepaapHoit Accambaeert Opranusanum OoveanHenHsx Hanmit 10 gexaOpst
1948 roaa.?® Crarbs 2 BAITY raacur:?’

«Kaskaplil vea0BeK MMeeT IIpaBoO Ha Bce IIpaBa U CBOOOABI, M3A0>KEHHbIE B HACTOSIIEN
Aexaapanun, 0e3 Kaknx-AnOO pa3AmMdmii, TaKMX KaK paca, LIBeT KOXM, I10A, S3BIK,
peAurns, IHNOAUTUYECKVe WAM WHBle B3IAAAbl, HaLIOHAAbHOE WA COLIMaAbHOE
MIPOVICXOXKAeHIe, COOCTBEHHOCTh, POXKAeHUe MAN MHOe MoAoKeHMe. Kpome Toro, He
AOAKHO IIPOBOAUTHCA Pa3AMdMIl Ha OCHOBE ITOAUTUYECKOTO, IOPUCAUKIVIOHHOTO UAU
Me>XXAYHapOAHOIO CTaTyCa CTPaHbl MAM TePPUTOPUHN, K KOTOPOU IPUHAAAEXKUT ANULIO,
HE3aBUCHMO OT TOIO, sABASETCA AU OHA  HE3aBUCHUMOI, JAOBEPUTEALHOI,
HecaMOYIIPaBASIONIeNCs UAY HaXOANUTCSA TI0A AI0OBIM APYTUM OTpaHUYeHeM CyBepeHa»

Campbli1 BaXKHBIN MHCTPYMEHT B 004aCTU IIpaB Ye0BeKa - 9TO 3alliuTa KaXKA0i AMIHOCTI
U YA3BMMOI TPYIIIBI OT HaCUANMS, KOTOPOe YyIrpo>KaeT OCHOBHBIM IIpaBaM. Y SI3BUMBbIE
TPYIIIIBI - DTO Te, KTO cAa0 OT HeTePIIMMBIX AeVICTBUIA, IODTOMY STU I'PYIIIBI HYy>KAQIOTCS
B 0COOOI1 3aIlyuTe, YTOOBI AOCTUYb PABHOIO IOAOKEHUS C ApyruMmu rpymnmamn.”® Uro
KacaeTcsl CAa0BIX TIPYII, KOTOPBIE YSI3BUMBI AAsl 3A0YIOTpeOAeHMIT UM CKAOHHBI K
AVICKPYIMMHAIIVIOHHOMY OOpallleHIIO, HallpuMep: Oe>XKeHIbl, Aulla 0e3 Ipa’kJaHCTBa,
TPYIIIIbI MEHBIIVHCTB, KOPEHHbIE HAPOABL, AETU U KEHCKIIe TeHAePHBbIe IPYIIIIbL. »

I'eHO1IM4 OTHOCUTCSA K KaTETOPUM OY€Hb CePhe3HbIX HapyILIeHNIT IIpaB YeA0BeKa.
DTO OCHOBAaHO Ha 3asBaeHUN B MexayHapoaHom yroaosHoMm cyge (MYC). Jeiictsus
Cepbe3HBIX HapyIIeHuIi IpaB yeaoseka B VIHgonesun cogepkarcs B 3akoHe No 26 or
2000 roaa o Cyae 110 1ipaBaM 4e0BeKa, a UIMEHHO:

«K mpectynaennsM B o0aacTy IpaB 4yeaA0BeKa OTHOCITCS IIpecTyIAeHMUs TeHOLAa,
IpecTyIiAeHus HPOTUB YeAOBEYHOCTM, HpecTyIllAeHUs BO BpeMs BOMHBI WAU
BOOPY>KeHHOTO KOH(pAMKTa. PasBuTne Me>XXAyHapOAHOTO YITOAOBHOIO IIpaBa I1acuT, YTO
TeHOLN/, - DTO 0cODO0e IpecTyIAeHe, OTHOCAIIeecs K KaTeTOpMI «3A0CTHOe HapyIlleHue
IpaB yeA0BeKa».

ITyskt (1) crateym 40 mpoekTa craThyt 0O OTBETCTBEHHOCTM rocydapcrsa (Draf
Article on Responsibility of State)) KMII 2001 r. raacur, 4TOo TOCy4apCTBO HeceT
OTBETCTBEHHOCTD 3a Cepbe3Hble HapyIlleHIs1, COBepIIIeHHbIe TOCY4aPCTBOM B OTHOIIIEHU
HOPM, KOTOpble CcOOAIOAAIOTCS M BHITEKAIOT U3 MeXAYHapOAHOIO IIpaBa B I[€A0M.
OTBeTCTBEeHHOCTh HACTyIaeT 3a HapyllleHle AOTOBOpa UM HeBBLIIIOAHEeHUe AOTOBOPHBIX
00513aTeAbCTB U AENCTBUSI TOCyAapcTBa, HPUUYMHSIONINE Bpes TIpaXJaHaM UAU
xazatHOcTb. CoraacHo noaoxxeHussM Konseninm o renonnge 1948 roaa, pusndeckoe
AUIIO0, KOTOpPOEe COBepIINAO TeHOLUMJA, AOAKHO OBITh HaKa3aHO, He3aBMCUMO OT
ACVICTBUI OTAEABHBIX AW, TOCYyJapCTBEHHBIX AOAKHOCTHBIX ANII, PYyKOBOAMUTEAeN
npasurteabcTBa nan rocygapcersa. [Tynkrsr (1) u (2) cratem 25 Pumckoro craryra 1998

2% Asworth, “Women and Human Rights”, Brazil: Journal Institute of Cultural Action, Vol. 4, No. 1,
1999, h.23.

27 Act No. 2 Universal Declaration of Human Rights.

28 Human Rights: A Basic Handbook for UN Staff, Office of the High Commisioner for Human Rights
United Nations Staff College Project.

2 Thorbjorn Jagland, State of Democracy, Human Rights and The Rule of Law, Report by the Secretary
General of the Council of Europe, France: Council of Europe, 2016, h.26.
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roga TraAacaT, 4YTO ANIO, COBEepPIINBIIEe IPecTyllAeHNue, IoJlajalollee 104,
IOpUCAUKINIO  MeXXayHapoAHOTO  yTOAOBHOIO  CyJa, HeceT MHAVBUAYaAbHYIO
OTBETCTBEHHOCTDb 1 MOJKeT OBITh OCY>KAeHO B COOTBeTCTBUM ¢ PuMmckum cratytom 1998
roaa.

IOpuamyeckuM 1ocaeAcTBieM OTBETCTBEHHOCTM TOCyJapCTBa 3a HapylleHue
MeXX/JyHapOAHOIO IIpaBa sBASETCs BO3MeIleHMe MaTepualbHOIO ¥ MOPaAbHOTO
yiiepba BcaeAcTBue HapyileHuit. (O0s3aHHOCTH Tocysapcrsa - IHpeAOCTaBUTD
KOMIIeHCAIIUIO, PeCTUTYIINIO, peadMANUTalNIO M TapaHTUM HEeIOBTOPeHMUs IT0AO0OHBIX
cobopiTuii. B mpoekte cratbm 00 oOTBeTcTBeHHOCTM rocydapcrs, KMIT 2001 r,
IIpeAyCMOTpeHBI IOAOXKeHMs 00 OTBeTCTBEHHOCTI TocydapcTia B popMe IIpeKpaleHus
(cessation), HemoBTOpeHms (non repetition) u BoamereHms (reparation) B ¢dopme
pectutyrun (restitution) v xoMmmeHcaruu (compensation), ¥ KOMOMHaIsA Bcex GopM.
Vcnoanenne obGs3ateancTsa (Satisfaction) ocyIiecTBAseTcsl IMyTeM AMILAOMAaTUYeCKIX
IIeperoBOpoB, KOTOpble MOIYT OBITh peaAl30BaHbl IIyTeM O(UIINAABHOTO M3BMHEHNs
AU TIpeAOCTaBAeHIs TapaHTUI TOTO, UTO AeVICTBI He OyAyT ITOBTOPATLCS.

3. CymecrBoBanme Cyga 110 mpaBaM 4yeaoBeKa M MeXayHapO4HOIO HapOAHOIO
TpudyHaaa (MIIT) B Imaonesnn.

XKeprppl Tpareanm 1965 roga HecyT Ha cebe AOBOABHO CHABHOe Kaerimo. VIx
Ha3bIBAIOT IIpeJaTeAsMM, KOMMYHUCTaMHU M Aullamu 0Oe3 peauruu. ITpmmupenue
IIpOAOAXaAO 3BydaTh, M OHU IIBITaAMCh MHQPOPMUPOBATH OOIIECTBEHHOCTL O
HapyIIeHUsAX IIpaB YyeA0BeKa B OTHOIIeHMM DOABIIMHCTBA OBIBIIMX COYYBCTBYIOIIUX U
OOIIeCTBeHHBIX IPYIIII, OOBMHIEMBIX B IIPMHaAe>KHOCT K KoMMyHMcTIgeckoi napTun
WNuaonesun (PKI).

HecriocoOHOCTh rocysapcTsa HPUMHUPUTL UM IHPUHATH KePTB IIpuBeda K
MOSIBAEHNIO MeKAYHaPOAHBIX yUpeKAeHUI, MHULIMMPOBAHHBIX COOOIIIECTBOM C I1€ABI0
AOOUTLCS crIpaBeAAMBOCTY A5 KepTs. 20 mioasa 2016 rosa MexxayHapoAHBII HapOAHBIN
TpudOyHaa 1965 roga oraacma cBoyi OKOHYaTeAbHBIN BepAUKT B Keiintayne, IOxxHoi
Adpuxkn, u cyaps 3akapusa Moxammag, fJIKyd oObsiBIA, 4TO IpaBUTeALCTBO VIHAOHE3MI
HeceT OTBETCTBEHHOCTD 3a CepUIO HapyiueHuii npas yeaosexa. MIIT (Mexaynapoanoro
HapOAHOTO TpuOyHaJa) TakKe 3as1BIA, YTO OBLAO ellle AeCsATh HapyIIeHU, CBA3aHHbIX C
Tparegueit 1965 roga. DTu HapymleHus BKAIO4aAmM: pPaOCTBO, HaCUALCTBEHHBIE
JICYe3HOBEeHIIs1, TIOpeMHOe 3aKAIOueHle, 3THaHIe, yJacTiie APYTUX CTpaH, ceKCyalbHoe
Hacuaue, ucrpeOaeHne, IBITKY, A0KHasI IIpoItaraHAa u reHonua.*

Hypmiax6anu ckasaa, 4To cyaeOHBIM 3aceiaHyeM ObLAO pellleHo, YTO MacCOBbIe
yOuiictBa, HampabAeHHble Ha yHuutokeHme PKI, MoxxHO KBaampuuuposaTb Kak
npecryraeHus: B cootseTcrsuu ¢ Konsennuern o renonuae 1948 roga. DTo o3HavaeT, 410
reHo1uA B VIHAOHe3UM A0A5KeH ObITh BKAIOYEH B YMCAO OCHOBHBIX TeHOIIMAOB B MIpe B

30 Putusan IPT 1965: Indonesia Harus Minta Maaf https://nasional.tempo.co/read/789102/putusan-
ipt-1965-indonesia-harus-minta-maaf , Tempo.co diakses Pada 15 Feb 2021 Pukul 13.49 WIB.
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20 Beke.’! Oxmaaercs, 4To BepaukT MIIT OyaeT He TOABKO peKOMeHjallyeli, HO U
peKoMeHjaluell, KoTopas IpusBeJeT K IIOAHOMY pacCAeAOBaHMIO CO CTOPOHBI
npasureabcTsa VHgonesnn. Oxnaaercs, uto pemenue MIIT 65 craner marepuaaom,
KoTOpHIit 1o0yauT Oprannsanuio OobveanHeHHbx Hanmit o0cyauts geao 1965 roga Ha
ceccun Cosera IO ITpaBaM 4e0BeKa.

IIpunnmas BOo BHUMMaHUe, 4TO Tpareams 1965 roga Oblaa HalMOHAALHOM U
TYMaHUTapHOV TpareAuen, yHecCIlell ThICAYM U JdaXke MuAAMOHbI >km3uer, MIIT
HajeeTcs, YTO CUTyallls, KOTOpas UMeeT TeHAEHLIUIO MOOyXAaTbh >KepTB U
MOAUTUYECKNX 3aKAIOUEHHBIX, MOXKeT U3MEHUTLCS, IIpU paccMoTpenun anen 40 MIIT
1965, mnoauTMyeckme 3aKAIOYEHHBIE M OKePTBbl Pa3AMYHBIX JAeA  MUCIBITaAN
CTUIMaTU3ALUIO IICUXOAOTMYECKOTO AABAEHUS B CBA3U C yIIeMAEHMeM MX IpaB Kak
rpak/aH.

PesyabraTnl uccaejgosanus HanmoHaabHOM KOMMCCUM IO HpaBaM 4YeloBeKa
(Komnas HAM) u MeXAyHapOAHOM aMHUCTUM IIOKa3blBAaIOT, YTO CYIeCTBYyeT
MHOKECTBO IPakTMK 3AO0CTHBIX HapylleHMII IIpaB YedO0BeKa CO CTOPOHBI
rOCyAapCTBeHHBIX AO/AKHOCTHBIX AMI] IPOTUB rpaxJaH. ['enepaapHas mpokyparypa
IIpOUTHOpUpOBaAa 9Ty MNPaKTUKY, M3BECTHYIO KaK IpecTylAeHus HPOTUB
gesoBeyHocT. OcHopbiBasich Ha 9TuX (Paxrax, MIIT 1965 nHamepen BOOAYIIEBUTDL
IIPaBUTEABCTBO U B TO >Ke BpeMs MNpPeAA0KUTb OOIeCTBeHHOCTU COBMECTHO CHAThH
3aBeCy, OKYTaBILIyIO HallMOHaAbHYIO Tpareauio 1965 roga. OaHako IIpaBUTEABCTBO
Vnaonesnn 4aao oTpuLiaTeAbHBIN OTBeT. MUHICTEpPCTBO MHOCTPAHHBIX A€ 3asBIUAO,
4TO OHO He CBsI3aHO pelleHueM TpuOyHada 1965 roga. Pemenne Obia0 OCHOBaHO Ha
IIOHMMaHNMM IIPaBUTEABCTBOM TOTO, 4TO y TpmuOyHasa 1965 roga He Oblao 4eTKol
IIPaBOBOVI OCHOBBI.>

ITpucyrcrsue Cyaa 110 mpasaM 4eaoBeka - 9T0 popMa pepOpMBI B yCUAUAX IO
3aliTe IIpaB YeA0BeKa Ha MHAOHEe3UIICKOI 3eMae, To3ToMy 3akoH Ne 26 ot 2000 roga u
ITocranosaenne npasuteancTsa No 2 ot 2002 roga o riporiesypax 3aliuThl IIOTePIIeBIINX
U CBUJETeJell B cepbe3Hble HapylleHIUs IpaB deaoBeKa. DTO CBUACTEAbCTBO yCUAWN
MHAOHE3MICKOTO  IOoCyjdapcTBa KakK CTpaHbl, KOTOpas yBaXkaeT M ILIeHUT
IIpaBOOXpaHUTeAbHbIe OpTaHbI I IIpaBa yeA0BeKa.

l'enonma - ®TO mHpecTynHas Ipylma MO TSKKUM IPeCTyILAeHUAM, KOTopasd
3aHMMaeTCs AedaMU O IpyObIX HapyIIeHMsIX IIpaB yeaoBeka. CaegoBaTeAbHO, CO3JaHMe
CyAeOHOI CUCTeMBI U CIIelMaAbHbIX 3aKOHOB B OTHOIIIEHI HapyIlleH!s IIpaB YeA0BeKa
ouyeHb HeoOX0AMMBI. KOHITen s HaIjMoHaAbBHBIX CyA0B I1I0 IIpaBaM Jye/0BeKa KOCBeHHO
SIBASIETCS 4aCThIO IIPaBOIIPUMEHEHN S MeXAYHapOAHOTO IIpaBa.

Ycuans no cos3gaHmnio cyja 1o IpaBaM yeloBeKa He 0OXOASTCs 0e3 pa3AMdHBIX
He/J0CTaTKOB, KOTOphle HeoOXoauMoO ycTpaHuth. HegocraTtkamm 3akoHa o cygax IIo
IIpaBaM yeA0BeKa SBASIOTC:

31 Putusan IPT 1965: Indonesia Harus Minta Maaf https://nasional.tempo.co/read/789102/putusan-
ipt-1965-indonesia-harus-minta-maaf , Tempo.co diakses Pada 15 Feb 2021 Pukul 13.49 WIB.

%2 Kemlu Abaikan Putusan Sidang Rakyat 1965, https://www.viva.co.id/berita/dunia/799371-
kemlu-abaikan-putusan-sidang-rakyat-1965 viva.co.id diakses pada 15 Feb 2021 Pukul 13.56.
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'eHouma kak Tspkkoe MpecTynneHve
(Genocide As Extraordinary Crime)

Ilepsprit: ~ HET  HUKAKMX  OODBACHEHMII  OTHOCUTEABHO  9/]€MEHTOB
mypoxomacmrtadbHoct  (Widespread), cucrematmuHoctu (Systematic) M MOTHBa
(Intention). KoamdecTso wuHTepmpeTaumii JaHHON ¢pas3bl MOXeT IIpUBeCTU K
HeoIpeaeAeHHOCTH. PaKTIIecK!, ecAm mepecMoTpeTh MoAoKeHus1 Pumckoro crartyTa,
TO BUAHO, UTO OH JaeT YeTKoe I TBepAoe TOAKOBaHIe DAeMeHTa MOTUB (Intention).®

Bropoii: I POKOMacCIITaOHOe AN CHCTeMaTN4eCcKoe HamajgeHue,
HaIlpaB/AeHHOe ITPOTUB A1000r0 nuBMAn3anuy Haceaenns (Widespread or Systemic Attack
directed against any civilation population). Pumckmit ctaTyT 014 HlepeBedeH U agpecoBaH
HeIIOCPeACTBeHHO Tpa’KJaHCKOMY HacedeHMio. ®PakTmyecku, 5TO AOAXKHO OBLAO
YUTaThCsA KaK «HaIlpaBAeHHOe Ha IpakgaHCKOe HaceJdeHIe», KaK yKasaHO B cTaTbe 9
3akona No 26 ot 2000 roga. CA0BO «HeIIOCpeACTBeHHO», KayKeTcsl, HalleAeHO TOAbKO Ha
AEVICTBYIOIIVX AUI] Ha MeCTax, KOTOpBIe MOTYT IIOIIacTh B AOBYIIIKY DTOV cTaThl. MeXXAay
TeM, HauaAbHUKI AU MHULIMATOPBI, KOTOpbIe He OBIBAIOT Ha MeCTax COOBITILS, IIOXOKE,
n3be>kaau AOBYIIEK DTOI cTaThl. Jake B lepeBoje «HaceAeHle», TEePMIUH «HaceAeHIe»
OTHOCUTCSI K TeppUTOPMAABHBIM TIpaHMIIAM, KOTOpBle MOIYT OBITh Cy>KEHBI
MOTEeHIMAABHBIMY LIeASIMU AAsl KePTB IIPEeCTyILAeHNI IIPOTUB YeA0BeYHOCTH, KaK 9TO
npesycMoTpeno 3akoHoM Ne 26 or 2000 roaa.>

Tperwnit: B cratpe 10 3akona No 26 or 2000 roaa ripssmo ropopurcs, 4to «B cay4dae,
ecAM B 9TOM 3aKOHe IIpeAyCMOTPeHO MHOe, AeVICTBUe 3aKOHa O IPYOBIX HapyIIeHMIX
IIpaB  4eAO0BeKa  OCyIIeCTBASETCA Ha  OCHOBaHMM  IIOAOXKEHUI  YTOAOBHO-
IpolieccyaabHOro Iipasa». Ilpu ®TOoM YroaosHo-miponeccyaabsiii kogeke (KUHAP)
IpUMeHseTCsA B KadecTse CIIpaBKU B CyAeOHOM pasOupareabcTBe. XOTs CYIIeCTBYIOT
HEKOTOpbIe IIOA0KEHMs, KOTOpPble He COOTBETCTBYIOT CTaHAapTaM MeXAYyHapOAHOI
cyAeOHOI IpaKkTUKU. Spkuit mpumep - JokasaTeabcTBa. Ha mpakrtuke gokaszaTeabcTba
VICIIOAB3yeMbIe B MEXXAYHAPOAHBIX CyJaxX IO IpaBaM 4eAO0BeKa, IIPeACTaBAEHbI B BIAE
BUJEO3aIlMCcell MAM KacceT, COJep KalllIX peus, IIpecc-peamusbl, MHTePBBIO C
IOTepHeBIINMHI, MHTEPBLIO C IIPeCTyITHIKaMM, BBIPe3KI 13 ras3eT, cTaTby/MHeHns. Ecan
UCIIOAB3YIOTCSI  AOKa3aTeAbCTBa,  OCHOBaHHbIe Ha  IOAOXKEHUSAX  YTOAOBHO-
IIpOlIecCyaAbHOTO KOAeKca, KOHEUHO, OyAeT HecOaAaHCHMPOBAaHHOCTh CpaBHEHI. >

UeTBEpThIit: DA€MeHTH IIpecTyIiAeHuit (element of crimes) He BKAIOYEHBI B 3aKOH
0 cyJe 10 IpaBaM JeaoseKa B VIHAoHe3un. B To BpeMs Kak B D1eMeHTe IIpecTyILAeHUIT
(element of crimes) ecTb OObsICHEHUE DAEMEHTOB, OIIpeAeAeHnIt, 1 (pOpM IpecTyIIAeHNI
IIPOTUB YeAOBEYHOCTU, TaK YTO Pa3dAudMsl B MHTepIIpeTaliyi MOTYT OBITh CBEAEHBI K
MIUHUMYMY.

PesyapraTel TpuOyHasa He CBA3BIBAIOT aBTOMATUYECKM MHAOHE3UIICKOe
rocygapctso 1opuaumdecku 1 ¢popmaapHo. OgHaKO, IIOCKOABKY OH SIBASIeTCS
MexaHu3Mom HapoaHoro cyga Ha MeXXAyHapO4HOM YPOBHE, OH MOJKeT CTaTh IIPaBOBOI
OCHOBOI 445 OOIIEeCTBeHHOCTM, 4TOOBI TpeOoBaTh OT TOCyAapcTBa IIPaBOCYAMS B
oTHomeHuu Tpareaun 1965 roga. PesyapraTnl ®TOro TpmOyHala TakKe MOTIYT OBITH

3 Progress Report pemantauan pengadilan HAM ad hoc Elsam ke-10, tanggal 28 Januari 2003.

% Human Rights Watch, Indonesia: Justice For East Timor Still Elusive, New York, February 21
2002.

% Progress report pemantauan pengadilan HAM ad hoc Elsam ke-10, tanggal 28 Januari 2003.
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VICTOUHIKOM ACTUTUMHOCTU A4S I/IH,ZI,OHGSI/HZCKOFO rocygapcrsa € TOYKIM 3PeHII
AOKa3aTeAbCTBa TOIO, YTO MH‘AOHGBI/I}I Cr1ocoOHa BBITIOAHUTH CBOM OOSI3aHHOCTU U CTATh
MEXXAYHapOAHBIM COO6H1€CTBOM, KOTOpO€ yBa’kalOT 3a €ero OIepaTUMBHOCTb B
yCTpaHEHUN HapymeHI/Iﬁ IIpaB 9€/10B€Ka B IIPOMIIA0M.

Oror TpmOyHaa MOXKeT CIOCOOCTBOBaTh IIpolleccy peaOMAUTalIMU >KepTB
reHolMAa ¥ HPeCTyIIAeHUI IPOTUB YeAOBeYHOCTH, IOTOMY 4YTO DTOT CyAeOHBIi
Iporiecc - 9TO IIONBITKA HAWTU MCTUHY O Tpareauu 1965 roga m Bce (POpPMEI
HecIIpaBeAAMBOCTY, KOTOpble MeAU MeCTO 10 OTHOIIEHUIO K JKepTBaM M UX CeMbsIM.
IIpusnanme  rocyjapcTBoM  CyIIeCTBOBaHMs  CHCTeMaTHYecKoil 1 IIMPOKO
pacrpocTpaHeHHO HeclIpaBeAAMBOCTU U HacuAus B popMe TeHolMAa B Tpareanu 1965
roga SBASETCS TAaBHBIM KAIOYOM K IIPOLIeCCY BOCCTaHOBAeHU:A >KepTB. YUTo Kacaercs
yCUAU 110 peabMANUTaIIUM >KepTB B BUJe peaOMANUTaIUM, BO3MeIleHMs yiiepba u
pectutynuu, 1, 4To HauboAee BaXKHO, €CTh HaAeXKAa, YTO HTO CHU3UT CTUTMAaTU3AINIO
JKepTB M MX ceMeil KaK CTOPOH, MMeIOIIMX MHpsMble 1AM KocBeHHble cBsasu ¢ PKI
CH1uKeHMe CcTUTMaTH3aluyM BeJeT K BOCCTaHOBAEHMIO ITPaBOBOTO CTaTyca KepTB M MX
ceMeli Ilepe 3aKOHOM.

I'. 3BAKAIOYEHMNE

VMnaonesns B HacToOsIIIIee BpeMs IMeeT IIOCTAaHOBAeHNs, KacaloIyiecs 3aKOHOB O
Cydax IIO IIpaBaM uyeAoBeKa. IpyOble HapylleHMs IIpaB 4YeAOBeKa BKAIOYAIOT
IIpecTyIlAeHNe TeHOINAa B CTaThe 8 1 IIPecTyIIAeHs IIPOTUB YeA10BeYHOCTH B cTaThe 9.
B saHHOM cayuae mpecTynaeHms reHoumga U IpecTyIIAeHNs HPOTUB 4YeA0BeYHOCTH
YIIOMMHAIOTCS B COOTBETCTBMU € PumckmMm cratyroM MeXXAyHapO4HOIO YrOAOBHOTO
Cy4a, a MMEHHO: IOAOXKeHN: ctaTeil 6 u 7 PumMckoro crartyTa.

Ha ocnosanmmu Pumckoro craryra m 3akona N2 26 or 2000 roga o cyaax 1mo
IIpaBaM 4Ye/AOBeKa TeHOIN/ OIlpejeaseTcsl KaK JAeVICTBYe, COBepPIIeHHOe C IeAbI0
VHUYTOXEHMST BCeV MAM 4YacTUM HallMOHAAbHON, pPacoBOM, BDTHUYECKON WAU
PeAUTMO3HOM TPYIIILI IIyTeM yOMIicTBa YA€HOB HTOV I'PYIHIIbI, HPUIMHEHUS CUABHOTO
(usmyeckoro mAmM AyIIeBHOTIO CTpaJaHMsl 4YJeHaM TIPYIIbl, CO3JaHMUA YCAOBUIL
TPYIIIIOBOM >KM3HMU, KOTOPBle IIPUBOASIT K (PU3MUIECKOMY paspyLIeHNIO, YaCTUIHO UAU
IIOAHOCTBIO, TIPUHATUA Mep AAsd HOpPeAOTBpallleHMsl XadaTHOCTM B TpYyIIIe,
HaCIAbCTBEHHBIE pacIIpaBbl Haj AeTbMU B APYTUX IPYIIIaXx.

TpaHCHaLII/IOHaAbeIQ OTHOIIEeHMA - BTO CAGAYIOLL[I/Iﬂ YpOBE€Hb B OTHOIIEHMIX
MeXay TrocydapCTBaMl, IIOTOMY 4YTO TpaHCHallMOHa/AbHbIE OTHOINEHWSI SBASIOTCS
KpaCHOIZ HUTDBIO 4451 MEXXKAYHapOAHOTO COO6U_[€CTBa U AI0AeN B APYIUX CTpaHaX, TakK 9TO
C DTM MUP BO BCEM MUPE 6y4eT /A€rKO AOCTUTHYT.

MesxayHapoAHBIT HapoAHbI TpuOyHaa 1965 roga Mo>KeT CAy>KUTDb IIPaBOBOI
OCHOBOI AAs1 OOIIEeCTBEHHOCTM, YTOOBI TIOCyAapCTBO OBIAO B COCTOSIHUI OTCTOATD
CIIpaBeAAMBOCTb B CBS3M C TpareAueli cepbe3HbIX HapylleHU IeHOlNAa, M B TO JKe
BpeMs cJeaaThb pe3yAbTaTbl STOTO TpuOyHada MCTOYHUKOM AETUTUMHOCTU A4S
VIHAOHEe3MIICKOTO TOCyAapcTBa, YTOOBI MPOsBUTL ceOs KaK CTpaHa, CIIOCOOHAas HeCTH
OTBETCTBEHHOCTD 3a COBepIlIeHHbIe IpyOble HapyIlleHNs IIpaB Ye0BeKa B IIPOIILIOM.
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