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Abstract:

There is a discretion in the South Jakarta Religious Court with the
provisions of the Compilation of Islamic Law. Thus, the fundamental
problem of legal theory and theory which is used by the Judge to decide
upon the joint property, why the decision is different between the judges
at the first level, the appeal and the cassation, and how the parties'
argument in acquiring the common property. The result shows that the
argument used by the panel of judges at the first level is in fact of the law
property obtained from the income of the wife in addition to meet the
sense of justice and benefit. While the judges at the higher level and
Cassation in the Supreme Court are more normative to the existing of legal
norms. The theoretical approach used by judges at the first level is the
theoretical approach of legal realism while the judges at appeal level and
Cassation use theories of legal positivism.
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Disparitas Putusan Hakim
Tentang Sengketa Harta Bersama Pasca Perceraian
(Analisis Putusan Di Pengadilan Agama Jakarta Selatan,
Pengadilan Tinggi Agama Jakarta dan Mahkamah Agung)

Abstrak:

Terdapat ketidaksesuaian putusan mengenai pembagian harta bersama pada
Pengadilan Agama Jakarta Selatan dengan ketentuan dalam Kompilasi Hukum
Islam. Sehingga yang menjadi permasalahan mendasar hukum dan teori apa yang
digunakan oleh Hakim untuk memutus harta bersama tersebut, kenapa putusan
tersebut berbeda antara hakim di tingkat pertama, banding dan Kasasi, serta
bagaimana argumentasi para pihak dalam memperoleh harta bersama.
Berdasarkan hasil penelitian penulis, argumentasi yang digunakan majelis
hakim di tingkat pertama ialah secara fakta hukum harta yang diperoleh lebih
banyak dari hasil penghasilan isteri di samping untuk memenuhi rasa keadilan
dan kemaslahatan. Sedangkan hakim di tingkat II (PTA) dan Kasasi di
Mahkamah Agung lebih normatif kepada norma hukum yang sudah ada.
Pendekatan teori yang digunakan oleh hakim di tingkat pertama lebih kepada
pendekatan teori realisme hukum sementara hakim di tingkat banding dan Kasasi
lebih banyak menggunakan teori positivisme hukum.

Kata Kunci: Harta Bersama, Positivisme Hukum, Ijtihad Hakim, Disparitas
Putusan
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Introduction

Marriage in the teachings of Islam is to form a peaceful, and eternal
family home forever. Therefore, the process of getting the divorce is not easy
and even complicated, a husband cannot simply drop the divorce to the wife
and vice versa the wife cannot ask or sue for divorce her husband. Every
problem, both husband, and wife are given the opportunity to seek a peaceful
solution by way of deliberation. If you still do not get a deal and feel no longer
able to continue the relationship then the parties can bring the issue to the
courts in order to find the best way out. The court as the last resort for the
parties to solve the problem of husband and wife, it will reopen the peace gate
to the parties through a mediation process by a judge. For a Muslim, this case
will bring to the Religious Courts while for other religions refer to the District
Court.

Divorce not only affects on religious law and legislation but also the
extent to which the cultural influence of shame and control of society, in a
society whose kinship is very strong, divorce is a tabu issued but in people who
have weaknesses kinship system, it will be easy the divorce occurs. A divorce
will bring various legal consequences, one of it is related to mutual property in
marriage.

Customary Law in Indonesia has stipulated that the property of
marriage is all possessions held during marriage bonds, whether the property
of the controlled relative or personal property derived from the inheritance, the
treasure of grant, the property of his own income, the livelihood of the proceeds
with the husband and wife and the goods, gift items.? However, usually newly
married couples are not too concerned about this property issue because the
most important is to maintain the integrity of the harmony relationship. 3

Marriage life is not as beautiful as we think, many couples whose
marriages ran aground on the way and ended in divorce and resulted in new
problems such as the seizure of common property. In 2012, the divorce rate
reached 372,557. In other words, there are 40 divorces per hour in Indonesia,
and this is done by young couples under the age of 35, it can happen because of
a young marriage. In 2013 the National Family Planning and Family Planning
Agency (BKKBN) has been informing the number of divorces in Indonesia

2 Hilman Hadikusuma, Antropologi Hukum Indonesia, (Bandung: Alumni, 1986), p. 156.
SHapy Susanti. Pembagian harta Gono Gini Saat Terjadi Perceraian, pentingnya Perjanjian
Perkawinan untuk Mengantisipasi Masalah Harta Gono Gini., (Jakarta: Visi Media, 2008), p. 1.
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occupying the highest figures in the Asia Pacific and there is no declined from
year to year.

This is had an impact on the seizure of common property, and the
legislation in force in Indonesia stipulates that any property acquired during
the marriage period is made as a joint treasure regardless of who works or
earns the property and on whose behalf, as long as the property is not an
inheritance, gift or marriage agreement in the case of ownership of joint
property.

The issues of sharing of common property are discussed only when
divorce occurs between husband and wife. In the Qur'an and Hadith, this issue
is not explicitly regulated. Likewise, the Jurisprudence books of various schools
of thought have not discussed or discouraged them. However, Indonesian
legislation has established provisions relating to the joint property. This is the
result of the ijtihad of Indonesian jurists and scholars who seek to break the
vacuum of Islamic law in dealing with the problem of common property.

Law Number 1 the Year 1974 on Marriage regulates the common
property, in Article 35 (1) Declared that the property acquired throughout
marriage into the joint property. (2) The property of each husband and wife and
the property acquired respectively as a gift or inheritance is under the
satisfaction of each recipient, the parties do not specify otherwise. Article 36 (1)
Regarding joint property of husband and wife may act upon the agreement of
both parties. (2) Regarding their respective possessions, husbands and wives
have the full right to engage in legal acts concerning joint property. Article 37
(1) When marriage is terminated due to divorce, the joint property shall be
regulated according to their respective laws. In the explanation of Article 37
paragraph (1), this is affirmed by each law is religious law, customary law and
other laws concerned with the distribution of such joint property.

Joint treasure is a treasure at the time of marriage takes place, while the
property is acquired before the marriage. However, in reality in families in
Indonesia, many do not record about their common property. In a new
marriage, the separation of property and common property is still visible.
However, at the age of marriage that is old, property and shared property is
difficult to explain in detail one by one. The most frequent occurrence of the
majority Muslim community of Indonesia today is that after the divorce,
regarding the position or division of joint property between the divorced
husband and wife, many people choose the Religious Court to settle the dispute
over the sharing of common property. A common property dispute often
creates a new problem when one party feels more dominant in obtaining
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property by working, and the other is just taking care of the household, so that
when a divorce proceeds to a common property struggle, the judge's ruling is
perceived as lacking a sense of justice, law in accordance with the provisions of
the Act, especially those who work are the wives who are parties who have no
full responsibility as a breadwinner, but when divorce and judges decide
equally, then the verdict becomes an injustice on the part of the wife.

Facts in the field of a famous artist in 2000's Dewi Made Hughes had to
divorce her husband who is none other than his own manager Afin. Hugh's
divorce lawsuit was granted by the South Jakarta Religious Court and
determined the distribution of common property earned during the marriage
50:50 of each. On the verdict, Dewi Hughes finally appealed on the grounds
that the treasure earned in the marriage was Hughes's own property, as she
worked alone, while Afin was the only manager in charge of Hughes's
schedule. So, as a manager, he is only entitled 10% of the income from Hughes
when she was receiving a job.* The legal basis of the judges of South Jakarta
religious court which refers to the provisions of the Compilation of Islamic Law
Article 97 which determines the widow and widower division if the divorce of
life each get 50 parts. The division of common wealthy 50:50 does not
necessarily meet the element of a sense of justice because it also needs to pay
attention who is most contribute to obtaining the treasure. Moreover, as a wife,
huges has no obligation to earn a living, it is her husband who must seek and
provide for the family.

In another case, Sarmila when her husband Arwana has had another
wife when her husband wandered. And Sarmila struggled to earn a living to
support her children by selling fish. And when the divorce happens finally
Sarmila who came out of the house because the husband asked her to go out
from the house without carrying any joint treasure, and she has to ride home in
her parents’ house with 3 (three) children.’

Many people do not have knowledge about the joint property in
marriage, especially women. Because women often who become
disadvantaged. Therefore, this research will focus on how the argumentation of
a woman (wife) in this case gain and defend her rights in case of seizure of joint
property after divorce in South Jakarta Religious Court, High Court of Religion
and Supreme Court with decision case of Number 981/Pdt.G/2013/PA.JS, and

4 Kompas, 27 June 2005.
5 Anggun Magazine, number 2, Volume 2 March 2007.
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resumed in the case of appeal as the case number 57/Pdt.G/2015/PTA JK, and at
the cassation level became the case number 378/K/Ag/ 2016.

Understanding and Legal Basis of Joint Property

In Indonesian Dictionary, the joint treasure is interpreted with the term
of "gono-gini”, which legally means, "the treasure that has been collected during
the marriage so that the rights of both husband and wife'. In the community,
the common property is known by the term gono gini that is the acquisition of
joint property during the marriage, whereas in Indonesian law the term is
known as common property.® The concept of gono gini actually comes from the
Javanese tradition is termed as a family whose have only two siblings, one son,
and one daughter.” After that this term developed to become a marriage live
both men and women, hence the treasure obtained in the marriage is called
gono gini treasure.

In various regions it is also known as Gono treasure with terms of
meaning same with gono gini, like in Aceh known it is known as hareuta
sihareukat, in Minangkabau known as suarang treasure, in sunda known for guna
kaya, in Bali called druwe gabbro, in Kalimantan known as a barang perpantangan ,
but the term Gono gini is more popular in society either juridical, sociological
and psychological approach.

The legal basis of the provision of joint property in a marriage is
originated from 1). Act No. 1 of 1974 on Marriage. Article 35 paragraph (1)
states that what is meant by joint property (gono-gini) is the property acquired
during the marriage. This means that all property acquired before the marriage
does not enter into joint property; 2). What is meant by the joint property is all
the property acquired during the marriage, the treasure is obtained or the work
of husband and wife together or the husband because of his own effort, her
husband is a joint treasure; 3.) In the use of the joint property by one of the
parties of the husband or wife, the law determines that there must be an
agreement of both parties (Article 36 of Law Number 1 the Year 1974). The term
used herein is used for domestic purposes. Likewise, if there is a change of joint
property such as sold or pawned or granted by the husband or wife must also
have the agreement of both parties; 4). In the event of a marriage breakup due
to a divorce, then according to Law No. 1 of 1974 the joint property is regulated

¢ Hapy Susanti. Pembagian harta Gono Gini Saat Terjadi Perceraian, pentingnya Perjanjian
Perkawinan untuk Mengantisipasi Masalah Harta Gono Gini, (Jakarta: Visi Media, 2008), p. 1.
7 Kamus Besar Bahasa Indonesia, 2001, p. 330.
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according to their respective law (art 37 of Law Number 1 the Year 1974); 5).
Similarly, with others in the explanation of Law Number 1 the Year 1974 Article
35 states that if the marriage breaks up then the joint property is regulated
according to their respective laws; 6). What is meant by their respective laws is
religious law, customary law and other law (art. 37 Elucidation of Law Number
1 the Year 1974). The reality in society shows that while most societies are
Muslims who can be said to be obedient, in this case, common property selects
customary law to regulate it, in which each party wishes to derive a half of the
amount of co-ownership; 7). In KUHP is mention in article 119 since the time of
marriage, then according to law happened comprehensive is a joint property
between husband and wife, as far as it is not held other provisions in marriage
agreement. Such joint possession during the marriage shall not be abolished or
changed with the consent of a spouse; 8). Compilation of Islamic Law Article 85
mentions "the existence of joint property in Marriage does not rule out the
existence of the property of each husband and wife. This Article already
mentions the existence of common property in the marriage of Muslims,
nevertheless does not rule out the ownership of individual property; and, 9).
Compilation of Islamic Law article 86 paragraph 1 and 2 again states "Basically
there is no attachment of property between husband and wife because marriage
even in paragraph 2 is basically a wife's property into wife's property and fully
controlled by it.

Article 86 paragraph (1) in the compilation of Islamic Law seems to
contradict the provisions of the previous article. However, if analyzed it is
actually article 86 Compilation of Islamic Law is informative that Islam does not
recognize the term gono gini property which is a collection of husband property
and wife property. The term gono gini is known from civil law or positive law in
Indonesia. Thus, since the occurrence of marriage does not close the possibility
of mixing between them. Or in other words, marital property is allowed as long
as there is no special agreement in marriage.

The marriage agreements made by spouses and husbands are
permitted by Islamic law as set in forth Article 49 paragraph 1 which prescribes
the Marriage Agreement personal property may include all property, whether
brought to the marriage or acquired during the marriage. The married couple is
also allowed to enter into a marriage contract that is not included in the joint
property is the personal property bought at the time of marriage is held as a
treasure. This is stipulated in the Compilation of Islamic Law article 49,
paragraph 2, without prejudice to the provisions referred to in paragraph (1)
may also be promised of the mixing of personal property brought during the
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marriage, so that this mixing does not cover personal property acquired during

marriage or otherwise.®

Indeed this shared treasure is closely related to the treasured
possessions during the marriage, and this is necessary because of part of the
worldly needs that all spouses need.” Basically, the customary law also
determines that not all property owned by husband and wife is unity of
property (gono-gini). Which belongs to the inheritance of gono gini is the
property acquired jointly since the occurrence of marriage. The property
acquired prior to the marriage and inheritance acquired during the marriage is
owned by each husband and wife. Thus, there is essentially no contradiction
between Islamic law and customary law. And in general the rule of customary
law throughout Indonesia is the same, that is property acquired into unity
property while regarding other property such as continuation of property unity
itself, in general, every region is different. For example, in Java, in general, the
distribution of wealth is distributed in the aftermath of divorce, both in the case
of joint property and possessions and this is of great significance. Another case
when the shared property is shared because one of the couples died, then this is
not too problematic.

Miscellaneous of Common Property

The compilation of Islamic Law Article 91 states that the form of joint
property, among others:

1. The joint property as mentioned in Article 85 may be tangible or
intangible.

2. Together Intangible Property may include movable, immovable and
other securities.

3. Intangible joint property can be either rights or obligations.

4. Collective property may be used as collateral goods by one party on the
approval of another party.

8 Abdul Gani Abdullah., Pengantar Kompilasi Hukum Islam dalam Tata Hukum Indonesia,
(Jakarta: Gema Insani Press, 2002), p. 90, see on Kompilasi Hukum Islam., Hukum Perkawinan, Hukum
Pewarisan dan Hukum Perwakafan. (Jakarta: Pustaka Yustisi, tt), p. 27, and Direktorat Pembinaan
Bidang Peadilan Agama, Hukum dan Peradilan, Jakarta, 1993., p. 25.

? Soerodjo Wignyodipoero, Pengantar dan asas-asas hukum Adat, (Jakarta: Gung Agung,
1995), p. 45.
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While in the article 92 of the Compilation of Islamic Law reads
"Husband or wife without the consent of the other party is not allowed to sell or
transfer the joint property". Against to this joint treasure, the husband or wife
has the same responsibility and the joint property will be shared equally if the
marriage has been terminated due to death or divorce and because of the
court's decision. Sayuti Thalib argued that the common property is divided into
3 (three) groups, First, it Seen from the point of origin of husband and wife
property can be classified in several groups, a). The property of each husband
or wife acquired before marriage is a congenital possession or may be possessed
by themselves, b). The treasures gained during the marriage run, but not from
their efforts but grants, inheritance or their own treasures. Second, the wealth
acquired throughout the marriage, whether the husband's own or his wife's
own business or together is a joint treasure. Viewed from the user's point of
view, the property is used for: a). Funding for other, family and school
shopping for children. b). Other assets. Third, Viewed from the point of the
relationship of property with individuals in society, the treasure will be: a).
Joint Property; b). One's property but bound to the family, and c). The property
of a person and the owner firmly by the person concerned.

It is about the wealth acquired during this marriage that will be shared
if the marriage breaks up, either because of divorce, death or court ruling. The
importance of being set up joint property in a marriage is for the control and
distribution, the control of the common property in the case of marriage is still
ongoing, the division of joint property is done when the marriage breaks up.
These joint treasures are arranged in a balanced way, meaning the husband or
wife controls the property jointly, each party acts on the property with the
consent of the other party and if the marriage breaks up then according to the
Compilation of Islamic Law the property will be shared equally between
husband and wife.

Joint Sharing Processes

The division of common property due to married couples live spouse
refers to the 97 Compilation of Islamic Law that determines the widow and
widower divorce each life is entitled to get half of the joint property as long as
no other specified in the marriage agreement. This means that in the case of a
divorce of life if there is no marriage agreement the completion of the division
of joint property pursuant to the provisions of the article in this Law. For the
followers of other religions, the division of community property refers to
Article 128 of the Criminal Code which determines after dissolution, then the
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unity of property is divided between husband and wife or between their heirs
respectively, regardless of which side of the goods is obtained. Based on the
article, if there is divorce, the division of property is 50 % parts each part. It can
be seen that the division of gono gini property when the divorce is the same
between the Compilation of Islamic Law and the Civil Code, each of which is
given 50% parts. In the case of the divorce process, the court can determine the
livelihood that the husband must bear, in addition to the court may also
determine the things necessary to ensure the maintenance of goods into the
rights of husband and wife or goods that the rights of them.

Joint Treasure in Fukaha’s View

The discussion of joint treasures in the jurisprudence books written by
the jurists was not found. This is possible because the Koran and Hadis do not
deal specifically with the institutionalization of common property in a marriage
bond. So far only the Koran verses have been found to address the issue of
property in general, among them Qs. al-Nisa '[4]: 32.1° This verse is general and
not addressed to the husband or wife only, but all men and women. If a person
strives in his daily life then the result of his efforts is a personal property owned
and controlled by each person.

In figh books, the discussion of home furnishings.!! In the discussion,
the jurist explained that if there is a dispute between husband and wife
concerning ownership of household goods, whether they are divorced or not
divorced, then to determine the ownership of the property is arranged as
follows. According to Imam al-Shafi'i, husband and wife who fought for the
property in the form of household furniture were made to swear. If one party is
willing to swear and the other will not swear, then the contested property
belongs to the one who will swear. If both are sworn, then the contested

10 Q.s. an-Nisa'[4] verse 32, And covet not the thing in which Allah hath made some of
you excel others. Unto men a fortune from that which they have earned, and unto women a fortune
from that which they have earned. (Envy not one another) but ask Allah of His bounty. Lo! Allah is
ever Knower of all things.”

11 Syams al-Din al-Sarakhsi, al-Mabsiith, (Bayrut: Dar al-Ma'r(ifah, 1989), Juz 4, p. 101; Al-
Imam Sahntin ibn Sa'id al-Tantikhi, al-Muddwanah al-Kubrd, (Bayrt: Dar Sadir, 1323 H), Juz 2, p.
187; Muhammad Idris al-Syafi'i, al-Umm,(t.tp: t.p, t.tp.), Juz 5, p. 160; Ibn Qudamah, al-Mughni wa
Syarh al-Kabir, (BayrGt: Dar al-Fikr, 1984), Juz 12, p. 225; and, Muhammad Jawad Mughniyah, al-Figh
‘ald al-Madzahib al-Khamsah, (Bayrtt: Dar al-Jawad, t.tp.), p. 382.
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property is divided into two, both in the form of household equipment that is
used specifically for men, especially women, or commonly used together.!2

According to Abu Hanifa and the Imamiyyah group, to determine the
ownership of the contested household furniture should be investigated in
advance whether the equipment is special for men, especially for women, or can
be used together. If the property is contested in the form of household
equipment commonly used by men, then the owner of the property is the
husband, and the husband is asked to swear. Likewise, if the contested property
in the form of household equipment commonly used by women, then the
owner of the property his wife, and the wife is asked to swear. However, Abu
Hanifa and Imamiyyah differed in their opinion about the contested property in
the form of common household appliances. According to Abu Hanifah, if the
property is contested in the form of common property used together then the
owner is the husband.!* While Imamiyyah argued that if the property is
contested in the form of household equipment commonly used together, then
the property is declared as belonging to parties who can show evidence. If both
parties can not show evidence, then each party is asked to swear that the
property is his property.!* After the two of them swore, the treasure was
divided in two. If one party is willing to swear while the other party will not
swear, then the property is given to the sworn party. From the discussion of the
jurisdiction of the ownership disputes above, it can be concluded that the
wealth of husband and wife is separate. It means that there are no shared
property terms. The husband has his own property and the wife also has her
own property, both the property they carry at the beginning of marriage and
the property they get during the marriage, whether as a result of their own
work, or a grant, gift, or inheritance from others. All such property becomes
the private property of a husband or wife who is fully controlled by each
person.

The absence of institutionalization of joint property in a marriage bond
is possible because the husband has full duty to provide for his family, wife,
and children. Husbands are responsible for the provision of clothing, food,
shelter, and other household necessities. A husband should not use the
property of his wife, except with the approval of the wife. If the husband uses

12 Muhammad Idris al-Syafi'1, al-Umm, Juz 5, p. 160.
13 Syams al-Din al-Sarakhsi, al-Mabsiith... , p. 101.
4 Muhammad Jawad Mughniyah, al-Figh “ald al-Madzihib al-Khamsah, p. 382.
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his wife's property even for household expenses, then the husband is owed to
the wife and the husband is obliged to return it. °

Theory of Justice

The theory of justice is a theory that must exist in every decision
produced in a judicial institution, including the decision of the Religious
Courts. The symbol of justice among them can be seen in the head of the verdict
that says "For Justice by the One Godhead. Justice theory must always be found
in a court decision, whether in prisons or judges' decisions.

The views of experts on the theory of justice are triggered by Aristotle,
John Rawls, and Hans Kelsen. First, Aristotle's Theory of Justice, Aristotle's
view of justice can be found in his work Nicomachean ethics, politics, and rhetoric.
Specifically, on the book Nicomachean ethics, it is entirely devoted to justice,
which, according to Aristotle's legal philosophy, should be considered the core
of his legal philosophy, "because the law can only be established in relation to
justice".’® In essence of this view the justice as a gift of equality but not
impartiality. Aristotle distinguished his equal rights according to the
proportional right. The equal rights, in the human’s view, is as a unit or
container of the same. It is understandable that all persons or every citizen
before the law are equal. Proportional equality gives each person what is his
right in accordance with the abilities and achievements that have been done.

Furthermore, justice in Aristotle's view is divided into two kinds of
justice, distributive justice and "commutative” justice. Justice distributive is justice
that gives each person a portion according to his pretensions. Justice
commutative gives as much to everyone without discriminating his
achievements in this regard relating to the role of exchange of goods and
services. 17 From this division of justice, Aristotle gained much controversy and
debate.

Distributive justice according to Aristotle focuses on distribution,
honor, wealth, and other goods that can be found in society. By putting aside
the mathematical "proof", it is clear that what Aristotle had in mind was the

15 Mesraini, Konsep Harta Bersama dan Implementasinya di Pengadilan Agama, Jurnal
Ahkam: Vol. XII No.1 January 2012, p. 63.

16 Carl Joachim Friedrich, Filsafat Hukum Perspektif Historic, (Bandung: Nuansa
dan Nusamedia, 2004), p. 24.

17L..J. Van Apeldoorn, Pengantar llmu Hukum, (Jakarta: Pradnya Paramita, 1996), p. 11-12.
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distribution of wealth and other valuables based on the values prevailing
among the citizens. Fair distribution may be an appropriate distribution of the
value of its good, its value on society. 18

Second, John Rawls's Theory of Justice, several concepts of justice put
forward by the American Philosopher at the end of the twentieth century, John
Rawls, like A Theory of Justice, Political Liberalism, and The Law of Peoples, have
considerable influence on the discourse of values- the value of justice. ° John
Rawls is seen as a "liberal-egalitarian of social justice" perspective, arguing that
justice is the main virtue of the presence of social institutions. However, the
virtues of the whole society cannot rule out or challenge the sense of justice of
everyone who has gained a sense of justice. Especially, the weak of justice
seekers community.?

Third, Hans Kelsen's Theory of Justice, Hans Kelsen in his general
theory of law and state, holds that law as a social order that can be expressed
justly if it can manage human actions in a satisfactory way so as to find
happiness in it. t view of this view is a positive view, the values of individual
justice can be known by the rules of law that accommodate the general values,
but it still the fulfillment of a sense of justice and happiness intended for each
individual. Furthermore, He proposed justice as a subjective value judgment.
Although a just order which assumes that an order is not the happiness of every
individual, but the greatest happiness for as many individuals in the group
sense, that the fulfillment of certain needs, by the ruler or the legislator, is
regarded as the necessities that are to be fulfilled, such as clothing, food, and
board needs. But what human needs should take precedence. This can be
answered by using rational knowledge, which is a consideration of value,
determined by emotional factors and hence is subjective.?!

The Theory of Legal Positivism

One of the schools in law that was present in the 18th century as an
effort to walk out of things that are metaphysical is the flow of legal positivism.
The epistemology of positive words is derived from the Latin ponere-post-

18 Carl Joachim Friedrich, Filsafat Hukum Perspektif Historis, p. 25.

19 Pan Mohamad Faiz, Teori Keadilan John Rawls, dalam Jurnal Konstitusi, Volue 6 Nomor 1
(April 2009), p. 135.

20 Pan Mohamad Faiz, Teori Keadilan John Rawls, p. 139-140.

2 Hans Kelsen, General Theory of Law and State, diterjemahkan oleh Rasisul Muttagien,
(Bandung: Nusa Media, 2011), p. 7.
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positions which means laying. The word laid showed that in positivism is
something that has been presented (given). In the field of law, something that is
presented is a source of positive law, which has been laid by the political

rulers.2

John Austin (1790-1861) a follower of legal positivism and an English
jurist famous for analytical jurisprudence teachings, stated that the only source
of law is the supreme power in a country. While the other sources are only as a
lower source. The source of the law is the direct author, the sovereign or the
supreme legislature within a state, and all laws are passed from the same
source. The law that comes from it must be obeyed unconditionally, even if it is
clearly felt unfair. According to Austin, the law is out of the question of justice
and apart from a bad good question. Karen's legal science task is to analyze the
elements that actually exist in the modern legal system. Legal science deals only
with the positive law, that is, the law accepted without regard to the good or
bad. Law is the command of sovereign political power within a country.?

Positivism only recognizes as one type of law, namely positive law.
According to the flow of positivism, the law is only examined from its outward
aspects, what arises for the reality of social life, regardless of values and norms
such as justice, truth, wisdom, etc. that underpin the rules of law, this value
cannot be captured by the five senses. Therefore, ignoring what lies behind the
law, which is the truth, welfare, and justice values that should be in the law,
positivism holds only to the following principles: (1) Law is the commandments
of man. (2) There is no need for a relationship between law and morals,
between the existing law (das Sein) and the supposed law (das Swolen). (3) The
analysis of legal concepts that are worth continuing and must be distinguished
from historical studies of the causes or origins of the law, as well as different
from a critical judgment. (4) Decisions (laws) can be logically deduced from pre-
existing rules, without necessarily referring to social goals, wisdom, and
morality. (5) Moral judgment cannot be upheld and defended by rational
reasoning, verification, or testing.?

The flow of legal positivism has reinforced the theory of logic, a theory
that says there is no law outside the law, it becomes the sole source of law.
According to the logic flow the law is considered to be complete and clear in
regulating all legal issues. So the judge should not do anything other than

22 Abdul Gani Abdullah, Dialog Antar Paradigma, (Jakarta: t.p, 2016), p. 5.

23 Mhd. Shiddiq Tgk Armia, Perkembangan Pemikiran dalam llmu Hukum, (Jakarta: Pradya
Paramita, 2002), p. 5-6.

2 Abdul Gani Abdullah, Dialog Antar Paradigma, (Jakarta: t.p, 2016), p. 3-4.
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strictly enforcing the law as it is. So the judge is merely the mouthpiece or the
trumpet of the Law (La bouche de la Loi). Thus according to this flow, laws,
and laws are considered identical and the more important is in order to ensure
legal certainty. The judge is only as subsume automata, ie the position of the
judge is under the law or only as the implementer of the law, so the judge is not
authorized to change the contents of the law. Judges are only authorized to
apply the rule of law to concrete events with the aid of interpretive methods,
especially grammatical interpretation, ie interpretation according to language in
which the meaning of the provisions of the law is explained in accordance with
the common language of everyday life.?®

From the explanation above it can be concluded that the theory of legal
positivism has advantages and weaknesses. The advantage is that there is a
guarantee of legal certainty and the community can easily know what is and
what not to do. The state or government will act decisively in accordance with
what has been stipulated in the Act, so the task of a judge is relatively easier,
since it does not need to consider the values of justice and truth, but simply
apply the provisions of the law against concrete cases.

The weaknesses are: (1) Law is often used as a tool for the ruler, to
reinforce and perpetuate his power. Therefore, it is not uncommon for laws that
should guarantee the protection of the people, even oppressing the masses. (2)
The law is rigid against the times. As we known, the development of a society
that runs fast enough and sometimes unpredictable before. Therefore, laws are
often unable to keep up with these rapid developments. (3) The law as a written
law is incapable of accommodating all community matters. Because, it is
impossible for the Law to list all political, cultural, economic, social and other

issues.26

In Indonesia, this theory is closely related to the legal theory of
development Muchtar Kusumaatmadja. The theory of the law of development
gives two definitions of law, first, the law not only covers the principles and
rules that govern human life in society but also includes institutions and
processes in realizing the rule in society.?” Second, the law is the whole of the
principles and principles governing human life in society, including institutions
and processes in realizing the law in society.

%5 Bambang Sutiyoso, Metode Penemuan Hukum, (Yogyakarta: UII Press, 2012), p. 81-82.

26 Johni Najwan, Implikasi Aliran Positivisme Terhadap Pemikiran Hukum, Artikel, 2010.

YMochtar Kusumaatmadja, Pembinaan Hukum dalam Rangka Pembangunan Nasional,
(Bandung, Bina Cipta, 1986), p. 33.
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Regarding the discussion of law as a regulator toward human activity,
Lawrence Meier Friedman put forward the theory of three elements of the legal
system (three elements law system). The term of the system when associated with
the law, the so-called legal system is a unified whole of the arrangements
consisting of parts between each other related and hooks tightly linked. A
system is considered a subset and interrelated and form a complex and complex
whole but is a unity that refers to the existence of the requirements of the
structure.?®

Friedman reveals the three elements of the legal system, namely legal
structure, a legal substance, and legal culture. Legal Structure is a framework or
part that gives form and boundaries in a system, or other terms is institutional
arrangement and institutional performance. According to Friedman, what is
meant by the legal structure "the structure of the system is its sketel framework;
it is the permanent shape, the institutional body of the system, the though, the
rigid bones that keep the process flowing within bounds.?’ The structure is the
framework or framework of the surviving part, the part that gives a kind of
shape and restriction to the whole.

The legal substance according to Friedman is the substance is
composed of substantive rules and rules about how the institution should have.
"So what it meant by substance according to Friedman, It is the rules, norms,
and patterns of real human behavior residing in the legal system. The legal
substance also includes living law (living law), and not just those in the rules of
the law or law in books. In essence legal substance is to include legal rules, both
written and unwritten, including court decisions. Precisely is a law in the form
of concrete or individual legal rules, as well as laws in abstracto or general law
rules.

Legal culture is a legal culture, namely the attitude of man to the law.
The core of this legal culture includes opinions, habits, ways of thinking and
how to act, both from law enforcers and from citizens.?® The legal system of the
country is strong also related to legal culture is the system of their benefits,
values, ideas, and expectations. So the legal law according to Friedman is the
attitude of man to the law and the legal system of beliefs, values, thoughts, and
expectations. In other words, legal culture is the social mood and social forces

2E Laszlo, Introduction to system Philosophy, (London: Gordon & Breach: 1972), h 101

2 Lawrence Meier Friedman, American La; Introduction, (Second edition, New York; WW
Norton & company, 1998), p. 21-23. See also: Nur Rohim Yunus, Restorasi Budaya Hukum
Masyarakat Indonesia, (Bogor: Jurisprudence Press, 2012), p.55.

3 Lawrence Meier Friedman, American Law; Introduction, p. 21-23.
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that determine how laws are used, avoided or abused, without legal culture the
legal system itself is powerless.

The Theory of Legal Relativism

Etymologically, relativism in English is relative to the Latin relatives (in
relation to). The relativism embraces the notion that it is relative and not
absolute.®® While the terminology, the meaning of relativism as contained in
Encyclopedia Britannica is the doctrine that science, truth, and morality of
existence in relation to culture, society and historical context, and all things are
not absolute. Furthermore, this encyclopedia explains that in relativism what is
said right or wrong, good or bad is not absolute, but always changing and
relative depends on the individual, the environment, and social conditions.3?

This flow can also be said to belong to the school of legal realism, that
is, the idea that seeks to see things as they are without idealization, speculation,
or idolization. He seeks to accept the facts as they are, however unpleasant they
may be. Which, when associated with law, legal realism is meaningful as a view
which seeks to see the law as it is without the idealization, speculation or
working and prevailing law. The view that seeks to accept the facts as it is about
the law.3® So it is not always tied to the source of positive law that has been
established by the state.

Positivism Theory

The flow of Positivism (Positive Law) stance equates law with the law,
there is no law outside the Law, so it must be admitted that the only source of
law is the Law (legalism). According to Hart, that the characteristics of
positivism contained in the law today, namely: a) law is the command of man
(sovereign ruler); b) there is no absolute relation between law and morals or
applicable law (sein/ius constitutum) with the supposed law (ideals/sollen/ius
constituendumy); c) law as a closed system of logic and does not pay attention to
social, political and moral measures; d) elements outside of non-law are ruled
out because they cannot be proven on the basis of logical argument (ratio).

31 Lorens Bagus, Kamus Filsafat, (Jakarta: Gramedia Pustaka Utama, 2005), p. 949.

32 Kaliba Akbar, Paham Relativisme: Pengertian, Aliran dan Kritik, retrieved from
http://www kaliakbar.com/2014/12/paham-relativisme-pengertian-aliran-dan.html

3 Antonius Cahyadi dan E. Fernando M. Manulang, Pengantar ke Filsafat Hukum, (Jakarta:
Kencana, 2007), p. 154.
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Positivism believes if the problems that occur in society can only be
regulated by the Act so that if there is a new problem that occurs in the
community immediately must be responded to be made the Act. In this case, it
means that the reactive law is responsive and will always be defeated with the
problems in the community, although in the legislation (Act) should be able to
anticipate as much as possible the phenomenon of the future, but still not
covered.® In harmony with positivism the flow of legalism is a view of what it
is, in line with the textual understanding of the Nasiriyah model in Islamic law
that is the flow not only prioritizing what is written but more than that which is
only in accordance with what is written, thus ignoring the situation of one's
condition or environment. This means that the Law is the same as the Law. If
you look at the history of legal thinking this legalism mental due to anti-thesis
against the pattern of thought of absolute rationality is relative.3

In the current legal practice the pattern of legal discovery with the
Positivistic Legis approach will obviously encounter obstacles, once in positivism
also sees if the customary law, customary is also seen as a source of law, thus
allowing legalistic Positivism. The absolute legislative view of the law is
deservedly abandoned, because it can collide with the sense of justice, it could
be an act that is actually harmful to the interests of the community but still safe
because there is no law that regulates it, if indeed Legism first emerged because
the more absence legal certainty, then with the weakness of this view it also
creates legal uncertainty as well, even endangering the interests of society and
community justice especially if it is realized that there are two main factors that
affect the law that is internal and external, within the scope of the state means
national factors and international factors.® Because the middle path is
positivism. Law must be viewed as an effort to rule of law by using the
authoritative power tool to be binding. Not only is it sourced from the laws
written in the Law, but also uses customary norms, customs that develop in
society as a source of law.

Thus, the legal certainty is obtained because of the need for formal legal
ties, but all aspects of the Law residing in society can still be accommodated
proportionally, so as soon as any growth rate of civilization Law can still be
balanced by the Law. The concept of maslahatul mursalah, al adatu muhakkamah,

3% Agussalim Andi Gadjong, Dialektika Hukum Alam, Positivisme Hukum  dalam
Prespektif Hukum Progresif, Jakarta, Sinar Grafika, 2011, p. 28-29.

% Ahmad Rifai, Penemuan Hukum oleh Hakim dalam prespektif Hukum Progresif, (Sinar
Grafika: Jakarta, 2011), p. 28-29.

3% A Ghani Abdullah, Dialog antar paradigma, (Jakarta: Sinar Grafika, 2014) p. 15.
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Qiyas, in istinbath methodology in Islamic law, at least can be a sign that the
absence of the Act does not mean the absence of law as well.

Imagine how many problems in society that have not been regulated by
the Act, not even regulated by the lower regulations, the concept of the rule of
al ashlu fi kulli muamalah ibahah hatta yadullu dalilu li tahrimiha, 37 that the origin
of everything in the problem of social community association may except the
reasons that prohibit it, then the reasons or the argument, are: First, written law
or nahsh in law can describe. Second, if textually it is not conceived
contextually, for example by permitting the resource of law, for as analogue
basis (Qiyas) a new case with those in the logical logic of Major (al ashlu) and
Minor (al far u); Third, if it is not contained in the text and there is also the same
resource, (mashlahah al mursalah) then a case in law with seeing the magashidu
syar iyyah. the meaning of magqashid shariah by Imam al-Syatibi. The equation is
as it is written in his book al-Muwafagat: "Shariah actions are not an end in itself.
But there are other problems (umurun) who intend on it (shari‘ah) ie the
purposes (ma’aniha). From it this is answered although Imam Syatibi does not
explain the magashid of shariah in the form of definition but essentially has the
same essence with the definition of Ibn 'Ashur.3® The discussed magqashid shari’a
as has been explained by experts Figh which is divided in Dharuriyat, Hajiyat,
and Tahsiniyat. First keeping al-dharuriyat (primer = inevitability) can be
subsequently classic fi ed as follows: (1). Keeping Religions (2). Keeping Souls,
(3) Maintaining Reason (4) Keeping offspring (5) Keeping Treasure, second.
Keep al-Hajjiyat (Secondary = needs), and third keep al-Tahsiniyat (Tertiary =
customary). 3° The core of the concept of magqasid al-shariah is to realize the good
and avoid the bad or benefit and reject harm, the term is commensurate with
the core of the magqasid al-syari’ah is maslahat, because the establishment of the
law in Islam must lead to maslahat. Fourth, even if the text in one condition is
considered contrary to magqashidu syar iyyah, some fuqaha allow istihsan method.
That is the method of migration of a mujtahid from the matter of law-setting on

% Syarif Hidayatullah, Qawaidul Fighiyyah dan Penerapaannya Dalam transaksi Keuangan
Transaksi Kontemporer, (Jakarta: Granata, 2012) p. 8.

3 Nurizal Ismail, Magashid Syariah dalam Ekonomi Islam, (Yogyakarta: Smart WR, 2014), p.
4-5. See also: Ahmad Mukri Aji, Urgensi Maslahat Mursalah Dalam Dialektika Pemikiran Hukum Islam,
(Bogor: Pustaka Pena Ilahi, 2012), p.88.

% Yusuf Muhammad al-Badawiy, Magashid al-Syariah ‘Inda Ibn Taimiyah, (Yordania: Dar
al-Nafais, t.th), p. 63-66.
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a matter which is substantially similar to that which has been established
because of the existence of a stronger reason for wanting the displacement ."4

The case of Joint Treasure Case Number 981/Pdt.G/2013/PA.]S

This case occurred between Prayitno and Roeasnastiti in 2013 at the
first level of the South Jakarta religious court. In 1968 the two couples were
married and on February 14, 2013 divorced and had acquired 60 M2 of land in
Mekarsari village, 90 M2 of land in Mekarsari subdistrict, 2.164 m2 in
Kelurahan village, 1,800 m2 of land in the village Gandoang, a land area of
1000m2 in the village of Gendoang, a land area of 548 2 in Joglo, a land area of
315 m2 in Pekalongan urban village, land area of 246 m?2 in Kelurahan Benda,
land area of 1200 m2 on Karbela Rayaa Road Karet Kuningan
The Plaintiff argued the above claim of property as a joint property since it is
collected together in the marriage period between the plaintiff and the
defendant. For that reason, the Plaintiff requests the court to designate the
property as joint property in which each party shall be entitled to half of the
shares.

The defendant responded to the argument of the plaintiff denied
explicitly that the above property was a common property, but the plaintiff
remained in his proposition. In the end each party in an effort to convince each
judge to file evidence in the form of letters and statements of witnesses.
The judge in his consideration based on the provisions of article 1865 BW that
whoever filed the events on which he based a right, was required to prove those
events, on the contrary, whoever filed the events to deny the rights of others,
was also required to prove the event.

At the first stage of the hearing, the panel of judges decided to assign
their joint property to the plaintiffs 30 parts or 1/3 and the Defendant 70 parts or
2/3, so that finally, the Defendant filed an appeal law which the judge appellate
judgment dropped the share of joint property between Plaintiff and defendant
50 % for plaintiff and 50 for defendant. Or each has a half part and punish the
defendant to hand over a half part to the plaintiff. The basis of judges'
consideration is that the contested property is a common property because it is
acquired during the marriage. In the end Roesnastiti filed an appeal to the
Supreme Court on the grounds that the defendant had unilaterally controlled

40 al-Sarakhsi, Ushul al-Sarakhsi, (Beirut: Dar al-Ma'rifah, 1993), Jilid. II, p. 200. Juga Abdul
Aziz al-Bukhari, Kasyf al-Asrar fi Ushul al-Bazdawi, (Beirut: Dar al-Fikr, 1982), Jilid. II, p. 223., dan al-
Sarakhsi, Ushul al-Sarakhsi, (Beirut: Dar al-Ma'rifah, 1993), Jilid. II, p. 200
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and closed the plaintiff's claim against the joint property and the letters that had
harmed the interests of the appellant, so that the cassation applicant submitted
the descent to guarantee the truth, clarity, certainty, and accuracy of existence
the objects of such joint property. Supreme Court Justices on appeal decided the
same thing against the case of seizing the joint treasure that is dividing a half
part of each.

Conclusion

The case of joint property is the continuation of cases in the family law
dispute post-divorce, this process is taken by the parties because each has
changed the status of widow and widower so that, when there is property
acquired during the marriage then the property is claimed by each party as joint
property and each is entitled to obtain the property of the relic.
If based on the concept of legislation or law applicable in Indonesia then in
accordance with the provisions of Article 35 of Law Number 1 of 1974 the judge
will decide on the status of joint property if the property is obtained throughout
the marriage, and not the luggage of each husband and wife, and each received
50 sections in accordance with the provisions of article 97 of the Compilation of
Islamic Law. The concept of common property itself is not known in Figh unless
people are familiar with the term of Musharaka. Namely, the wealth acquired in
marriage is the result of a union between a husband and wife. So in the
musharaka concept, each party strengthens each other and supports one another,
and there is no success of a husband because of himself unless supported by his
wife and children or vice versa. Nonetheless, Islam still teaches that the
livelihood responsibility is on the husband's side rather than the wife.

Therefore, if the husband earns a living during the marriage then it is
his duty as head of the household and the resulting wealth to be a joint wealth
between husband and wife, but otherwise, if the working wife is not a duty,
only secondary to sustain the family economy or channel their expertise. In the
case, of a joint property dispute in the Religious Courts in Jakarta, especially
the case No. Case No. 696/Pdt.G/2010/PAJP This case of seizing the joint
property takes place in the central Jakarta religious court. Married couples who
were married on January 21, 1991, in KUA District Cempaka Putih. And
divorced on September 15, 2009, with the determination of religious court No.
0665/AC/2009/PAJP. During the marriage, the defendant has his own house and
on that basis, the judge finally dismisses the claim of the inheritance of the
Plaintiff, because the disjointed property is obtained before the marriage takes
place. This can be understood when a judge examines and adjudges and even

FSH UIN Syarif Hidayatullah Jakarta In Associate with Poskolegnas UIN Jakarta - 39



Kamarusdiana

decides a first basic case which becomes legal consideration is article 35 of Law
No. 1 of 1974 in which the judge will decide on the status of joint property if the
property is acquired throughout the marriage, so that when proven property
adhered to a house that could be proven that the house was bought by a
defendant in 1987 while a new marriage took place in 2001, so the basis was
made the case rejected by the judges of the Central Jakarta religious court even
though the defendants did not provide for their children even leaving a lot of
debt, but the judge still based the decision in the year the acquisition of the
property so that the lawsuit was rejected. In the case of Number
981/Pdt.G/2013/PA.JS, the judges make the verdict of each part of the wife is 70
parts while the husband is given 30 parts. The basis of the judge's consideration
is referring to Article 35 of Law Number 1974, namely the acquired property at
the time of marriage is already running, however, according to the Compilation
of Islamic Law Article 79, the husband is the head of the household while the
wife is the housewife. Even in chapter 80, husbands must provide everything
that is related to household needs, both primary and secondary, such as
clothing and food. And continued on the obligation of the husband to wife is to
bear the livelihood of dress, and the residence of the wife, household expenses,
medical expenses and tuition fees.

This reason makes the judge in the Religious Court of South Jakarta to
decide the husband part less than the wife because legally the husband has
violated the rules that is precisely the working wife and more produce wealth
during marriage run. The views of the judges of the South Jakarta religious
courts are indeed out of the corridor section 97 of the Compilation of Islamic
law, which determines the marriage of 50 shares for husbands and 50 for wives.
From the standpoint of legal theory, the judges' judgment at the first level is
more concerned with the question of who has the most energy and energy to
acquire the joint treasure into a new legal breakthrough, because if based on the
legal positivism theory, the judge will divide each of the 50 between husband
and wife when there is a dispute over common property.

The judge at the first level has adjudicated the joint treasure case by
giving a larger portion of the wife than the husband, in this perspective, the
judge can be categorized as a legal realism, ie the view or understanding
seeking to accept the facts about the law. So it is not always tied to the source of
positive law that has been established by the state.

However, at the appellate level of the judge in the High Court of
Religion, this decision was annulled and the high judge returned to divide each
of the 50 sections between his wife and husband, as it was based on Article 97 of
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the Compilation of Islamic Law. The abrogation of the judge's decision at the
first level which divides 30 parts of the husband and the wife's 70 sections can,
of course, be seen as more high judges making the legislation the primary
source. It can be interpreted that the high judge is more adherent to the flow of
Positivism (Positive Law) which the decision is taken based on the rule of law
first, because for the positivism movement there is no law outside the law, so it
must be admitted that the only source law is the law (legalism).

Positivism understands if the problems that occur in society can only be
regulated by the Act so that if there is a new problem occurs in the community
immediately must be responded to be made the Act. In the case of joint
property, the husband as the head of the household has the obligation as a
breadwinner but it does not do so, it must be made law first, and this will be an
obstacle in obtaining legal certainty, because the life of the community more
dynamic, and the judge shall make the effort of ijtihad to be as accurate and as
detailed as determining the case of this law, even though it has not been
regulated in the Act.

The judge's decision was stronger because at the appellate level the
supreme justice also decided the joint treasury case with the same share of 50%
parts between husband and wife because the judge postulated that the treasure
was obtained, and the positivism flows of the appellate and cassation levels
could be summed up in common. Although for a wife this decision is felt does
not meet the element of justice.
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