P- ISSN: 2356-1440
E- ISSN: 22502-230X

CITA 1 ,
HUKUM =3

Indonesian Law Journal §

L

=)
<C
Z
o
i

WMINH VLID TYNyNT

Human Trafficking in Accordance with Prosperity and National Economic Development

Renny Supriyatni Bachro & Mien Rukmini

e Disparity in The Judge's Ruling About Community Property Disputes After Divorce;

(An Analysis of The Verdict in The South Jakarta Religious Court, Religious Court of Jakarta
And Supreme Court)

Kamarusdiana

o Existence of Local Government Toward the Implementation of Coaching and Legal
Supervision for Franchisee Business

Ika Atikah

e Legislation Fatwa National Sharia Board-Indonesian Council of Ulama (DSN-MUI) In the State
Economic Policy
Fitriyani Zein

o Presidential Threshold Between the Threshold of Candidacy and Threshold of Electability
Suparto

e Mahar and Paenre’; Regardless of Social Strata Bugis Women in Anthropological Studies of
Islamic Law

Yayan Sopyan & Andi Asyraf

o Kedudukan Hasil Audit Investigatif Pada Kekayaan Badan Usaha Milik Negara Persero Dalam
Hukum Pembuktian Pidana di Indonesia

Susanto

e Hubungan Hukum Dokter dan Pasien Serta Tanggung Jawab Dokter Dalam Penyelenggaraan
Pelayanan Kesehatan

Yussy A. Mannas
o Paradigma Orientasi Mencari Kebenaran Materil Dalam Proses Pembuktian Akta Otentik
Yustika Tatar Fauzi Harahap & Isis Ikhwansyah

(8102) | JoquunN 9 SwN|oA

Volume 6 Number 1 (2018)



Jurnal

CITA HUKUM

VOLUME 6 NUMBER 1 (2018)

CITA HUKUM is Indonesian Law Journal published by Faculty of Sharia and Law, State Islamic University Syarif Hidayatullah
Jakarta in Associate with Center for Study of Indonesian Constitution and Legislation (POSKO-LEGNAS) UIN Jakarta.
This journal specializes in Indonesian Legal Studies and try to present various results of the latest and high-quality scientific
research which is issued twice in a year at June and December.

CITA HUKUM has been indexed at SINTA 3 and become a CrossRef Member since year 2015.
Therefore, all articles published by CITA HUKUM will have unique DOI number.

INTERNATIONAL ADVISORY BOARD
Prof. Tim Lindsey, SCOPUS ID: 36785442900; h-index: 5, Melbourne University Australia
Prof. Muhammad Munir, Scopus ID: 54414595100 h-index: 1, Department of Law, International Islamic University Islamabad, Pakistan
Prof Mark Cammack, Scopus ID: 6507998992 h-index: 3, Southwestern Law School Los Angeles USA
Prof. Euis Nurlaelawati, Scopus ID: 56247081700 h-index: 1, Faculty of Sharia and Law, UIN Sunan Kalijaga Yogyakarta

EDITORIAL BOARD

Prof. Gani Abdullah, h-index Google Scholar: 5, UIN Syarif Hidayatullah Jakarta

Prof. Salman Maggalatung, h-index Google Scholar: 3, UIN Syarif Hidayatullah Jakarta

Dr. Asep Saepudin Jahar, Scopus ID: 57156653300, h-Index Google Scholar: 1, UIN Syarif Hidayatullah Jakarta

Dr. Ahmad Tholabi Kharlie, Thomson Reuters Id: R-5028-2017, h-Index Google Scholar: 3, UIN Syarif Hidayatullah Jakarta

EDITOR IN CHIEF

Nur Rohim Yunus, Thomson Reuters Researcher ID: F-3477-2017, ORCID ID: 0000-0003-27821266, SSRN ID: 2645355, h-index Google Scholar: 3,

Department of Constitutional Law, UIN Syarif Hidayatullah Jakarta, Indonesia

MANAGING EDITOR

Muhammad Ishar Helmi, Thomson Reuters Researcher ID: F-3345-2017, ORCID ID: 0000-0001-7060-8191, h-index Google Scholar: 1, Department

of Criminal Law UIN Syarif Hidayatullah Jakarta, Indonesia

EDITORS

Indra Rahmatullah, ORCID ID: 0000-0002-6160-4225, h-index Google Scholar: 1, Department of Economic Law, Faculty of Sharia and Law, UIN

Syarif Hidayatullah Jakarta, Indonesia.

Mara Sutan Rambe, ORCID ID: 0000-0001-5404-6635, h-index Google Scholar: 1, Department Criminal Law, Faculty of Law, UIN Syarif Hidayatullah

Jakarta, Indonesia.

ENGLISH LANGUAGE EDITOR
Fitria, ORCID ID: 0000-0001-9733-1233, Department of International Law, York Law School, University of York, UK, United Kingdom.

ASSISTANT TO THE EDITORS
Erwin Hikmatiar, Thomson Reuters Researcher ID: F-3235-2017, ORCID ID: 0000-0003-4103-818X, UIN Syarif Hidayatullah Jakarta
y . o
v Redaktur Office M

Faculty of Sharia and Law UIN Syarif Hidayatullah Jakarta
Street Ir. H. Juanda 95 Ciputat Jakarta 15412
Phone. (62-21) 74711537, Faks. (62-21) 7491821

Website: www.fsh-uinjkt.net, E-mail: jurnal.citahukum@uinjkt.ac.id
Link: http://journal.uinjkt.ac.id/index.php/citahukum



mailto:jurnal.citahukum@uinjkt.ac.id
http://journal.uinjkt.ac.id/index.php/citahukum

Jurnal

CITA HUKUM

INDONESIAN LAW JOURNAL

Welcoming contributions from scientists, scholars, professionals, and researchers in the legal
disciplines to be published and disseminated after going through script selection mechanisms,
reviewing sustainable partners, and rigorous editing processes.



TABLE OF CONTENTS

Human  Trafficking in Accordance with Prosperity and National
Economic Development

Renny Supriyatni Bachro, Mien RUKMIN ......cccccoiiiiiinininiiiiiciiccccce, 1-18
Disparity in The Judge's Ruling About Community Property Disputes After
Divorce; (An Analysis of The Verdict in The South Jakarta Religious Court,
Religious Court of Jakarta And Supreme Court)

Kamartusdiana .......cc.eeevrieiirieiiieiecee ettt 19-44
Existence of Local Government Toward the Implementation of Coaching and Legal
Supervision for Franchisee Business

IKa AtIKAR (oo 45-70
Legislation Fatwa National Sharia Board-Indonesian Council of Ulama (DSN-MUI)
In the State Economic Policy

Fitriyani ZeiN ... 71-94
Presidential Threshold Between the Threshold of Candidacy and Threshold of
Electability

SUPATLO .. 95-108
Mahar and Paenre’; Regardless of Social Strata Bugis Women in Anthropological
Studies of Islamic Law

Yayan Sopyan, Andi ASYTaf ... 109-138
Kedudukan Hasil Audit Investigatif Pada Kekayaan Badan Usaha Milik Negara
Persero Dalam Hukum Pembuktian Pidana di Indonesia (Position of Investigative

Audit Results on State Owned Enterprises’ Property in the Criminal Proof of Law in
Indonesia)

1 U =21 4 110 JUUR RS PRRRRRN 139-162

Hubungan Hukum Dokter dan Pasien Serta Tanggung Jawab Dokter Dalam
Penyelenggaraan Pelayanan Kesehatan (Legal Relations Between Doctors and
Patients and The Accountability of Doctors in Organizing Health Services)

YUSSY A. MAINNAS ....oouvviniiicniiictctcs s 163-182
Paradigma Orientasi Mencari Kebenaran Materil Dalam Proses Pembuktian Akta
Otentik (Paradigm of Orientation for Finding Material Truths in the Authentic Deed
Proofing Process)

Yustika Tatar Fauzi Harahap, Isis Ikhwansyah..........cccccccooiiiiiinniiiiiiin, 183-200






JURNAL CITA HUKUM (Indonesian Law Journal)
FSH UIN Syarif Hidayatullah Jakarta in Associate with Poskolegnas UIN Jakarta
Vol.6 No.1 (2018), pp.95-108, DOI: 10.15408/jch.v6i1.4414

Presidential Threshold Between
The Threshold of Candidacy and Threshold of
Electability

Suparto!
Department of Law, Islamic University of Riau

DOI: 10.15408/jch.v6i1.4414

Abstract:

In judicial review on Article 9 of Law Number 42 of 2008 on The Election
of President and Vice-President which regulates Presidential threshold, the
Constitutional Court refused on the grounds that it is an open legal policy
which mandated by Article 6 paragraph (5) of the 1945 Constitution that
the administration of the election of President and Vice-President will be
further regulated in a Law. This reasoning is insufficient because Article 6
paragraph (5) regulates procedures (phases of the process), not
requirements for candidates of President and Vice President to be eligible
on participating in the election. Moreover Article 9 of Law Number 42 of
2008 has the potential to expand the norms as stipulated in Article 6A
paragraph (2) of the 1945 Constitution that the candidates for President
and Vice President shall be nominated by a political party or coalition of
political parties participating in the election before the election without
any other frills (the threshold).

Keywords: Presidential Election, Presidential Threshold

*Received: March 3, 2018, revised: April 23, 2018, Accepted: Mei 12, 2018.

! Suparto is a Senior Lecturer at Department of Law, Islamic University of Riau, at Street
Kaharuddin  Nasution Number 113 Marpoyan Damai, Pekanbaru, Riau. Email:
supartodandy@yahoo.co.id. ORCID ID: https://orcid.org/0000-0002-7902-7120.

95


https://doi.org/10.15408/jch.v6i1.4414

Suparto

Presidential Threshold
Antara Ambang Batas Pencalonan dan
Ambang Batas Keterpilihan

Abstrak:

Dalam pengujian Pasal 9 Undang-Undang Nomor 42 Tahun 2008 tentang
Pemilihan Umum Presiden dan Wakil Presiden mengatur tentang Presidential
threshold. Mahkamah Konstitusi menolak dengan alasan hal tersebut merupakan
open legal policy dengan bersandarkan pada Pasal 6 ayat (5) Undang-Undang
Dasar Negara Republik Indonesia Tahun 1945 bahwa tata laksana pelaksanaan
pemilihan Presiden dan Wakil Presiden lebih lanjut diatur dalam Undang-Undang.
Argumentasi tersebut kurang tepat karena Pasal 6 ayat (5) mengatur tata
laksananya (proses tahapan pelaksanaan) bukan persyaratan bagi pasangan calon
Presiden dan Wakil Presiden untuk menjadi peserta pemilu. Selain itu, Pasal 9
Undang-Undang Nomor 42 Tahun 2008 tersebut berpotensi memperluas norma
sebagaimana yang diatur dalam Pasal 6A ayat (2) Undang-Undang Dasar Negara
Republik Indonesia Tahun 1945 bahwa pasangan calon Presiden dan Wakil
Presiden diusulkan oleh partai politik atau gabungan partai politik peserta pemilu
sebelum pemilu tanpa adanya embel-embel lain (adanya ambang batas).

Kata Kunci: Pemilu Presiden, Presidential Threshold

Recommended Citation:
Suparto. "Presidential Threshold Between the Threshold of Candidacy and Threshold of
Electability" JURNAL CITA HUKUM [Online], Volume 6 Number 1 (2018).
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Introduction

The direct general election of the President and Vice President can be
said to be more democratic than the appointment of the President and Vice
President by the People's Consultative Assembly (MPR) because of its
implementation mechanism which involves the people directly. Therefore, the
President and Vice President, in this case, get a direct mandate as well as real
support as a form of direct interaction between the electorate and the elected.
To reinforce this view there are at least 2 (two) reasons why the election of
President and Vice President need to be implemented directly. First, direct
election opens the door for the appearance of the President and Vice President
in accordance with the will of the majority of the people. Second, to maintain the
stability of the government so as not to be easily dropped in the middle of the
road in accordance with that prevailing in the Presidential system. Based on
these views and reasons, it becomes logical if there is a public expectation that
the general election of the President and Vice President is expected to create a
democratic state government and independent of the authoritarian authority
based on Pancasila and the 1945 Constitution of the State of the Republic of
Indonesia, and can build a complete sovereignty of the people.?

In its journey so far since the election was conducted directly, the general
election of President and Vice President always preceded by legislative
elections, General Election of DPR (House of People's Representatives), DPD
(Regional Representative Board), and DPRD (Regional House of
Representatives). It means the election of President and Vice President is done
separately with legislative elections. Based on this legislative election result
then a political party or a coalition of political parties that fulfill the threshold
set by the Act, proposes the candidate for the President and Vice President to
compete in the election of President and Vice President. One of the reasons why
the legislative election is conducted in advance of the election of the President
and Vice President is that the electoral political parties have sufficient time to
consolidate or coalition with other political parties in nominating the pair of
President and Vice President.

Separate general elections among the legislative and presidential and
vice-presidential elections are considered to have many negative impacts,
among those are, in terms of cost, time and energy in organizing the elections.

Moh. Mahfud MD, Perdebatan Hukum Tata Negara Pasca Amandemen Konstitusi,
(Jakarta: Rajawali Press), p. 137-139. Compared to Miriam Budiardjo, Dasar-Dasar Ilmu Politik,
(Jakarta: Gramedia, 2008), p. 47.
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In addition, the legislative elections and the election of the President and Vice
President are conducted separately (legislative election done first), politically it
is the will of the big parties to propose candidates and to suppress or eliminate
the small parties by making a threshold the minimum limit for the nomination
of partner of Presidents and Vice Presidents.

Separation of the general electoral system, both national and local,
executive and legislative is considered less effective and efficient in a
Presidential system, and also causes many conflicts between groups or between
individuals and impact on the efficiency of the use of state budget associated
with the implementation of general elections.?

Based on those reasons, the coalition of civil society for the simultaneous
elections represented by Efendy Ghazali filed a Judicial Review of Law Number
42 the Year 2008 on the General Election of President and Vice President to the
Constitutional Court. Article 3 paragraph (5), Article 9, Article 12 paragraph (1)
and (2), Article 14 paragraph (2) and Article 112 of Law Number 42 Year 2008.
Based on the petition, the Court the Constitution grants part of Ghazali
Effendy’s petition and states Article 3 paragraph (5), Article 12 paragraph (1)
and (2), Article 14 paragraph (2), and Article 112 of Law Number 42 the Year
2008 is invalid and has no legal force which is binding, with the record of it
being applicable to the presidential and vice-presidential elections in 2019.

In the ruling, the Constitutional Court declared that Article 9 of Law
Number 42 the Year 2008 is still valid and has a legal force which binds the
meaning to the Constitutional Court. The application of Presidential threshold in
the election is simultaneously considered as legal policy and submitted its
arrangement to the legislator. Actually, Effendi Ghazali in his petition stated
that with the enactment of simultaneous elections, Article 9 of Law Number 42
the Year 2008 which regulates the Presidential threshold should automatically be
declared null and void, since the application of Presidential threshold in the
simultaneous elections is irrelevant.

In his application, Effendi Ghazali asserted that the proposed pair of
candidates for President and Vice President should use the provisions of Article
6A paragraph (2) of the 1945 Constitution of the State of the Republic of

3 Hayat. “Korelasi Pemilu Serentak Dengan Multi Partai Sederhana Sebagai Penguatan Sistem
Presidensial”, in Constitution Journal, Vol.11, No. 3, September 2014, p. 471.

* Moch. Zaini, “Analisis Yuridis Putusan MK No. 14/PUU-X1/2013 Berkaitan dengan Pemilu
Serentak dengan Penetapan Presidential Threshold Terhadap Pemilu Presiden dan Wakil Presiden”, in
Fisipol UNS Journal, Vol. 3, No. 5, 2014, p. 9.
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Indonesia or do not use the provisions of a Presidential threshold. Sometime later,
after the verdict of the petition for judicial review by Effendi Ghazali was
decided, the Constitutional Court also issued Decision Number 108/PUU-
XI/2013 petitioned by Yusril Ihza Mahendra. In his petition Yusril appealed to
the Constitutional Court to carry out a constitutional interpretation of the
general election of the President and Vice President. The main substance of
Yusril's petition is about the abolition of the provisions of the Presidential
threshold as a condition of a party or a coalition of political parties to nominate
candidates for President and Vice President. Yusril believes that the Presidential
threshold is a provision that violates the constitutional right of a person to run
for the candidate pair of President and Vice President in addition to the 1945
Constitution of the State of the Republic of Indonesia does not stipulate the
matter, for Yusril the provision of Presidential threshold is considered
contradictory to the constitution. The Constitutional Court through Decision
Number 108/PUU-XI/2013 remains consistent with the previous decision
(Decision Number 14/PUU-XI/2013) while maintaining the provisions of
Presidential threshold in the general election of President and Vice President.’

If further investigated of the MPR (People's Consultative Assembly)
session discussing Article 6A in general and paragraph (2) in particular, the
fractions and members of the MPR no one touched on the issue of the threshold.
Coupled with the provisions of paragraph (5) of Article 6A has locked up the
meeting of the addition of prerequisite for the submission of candidates, unlike
the personal prerequisites which are deliberately delegated to the law to impose
additional restrictions, not only in the norms of the 1945 Constitution under
Article 6 paragraph (2).6

Based on the description in the background, the author will discuss the
following issues; Why is the Constitutional Court Judge in Resolving Case
Number 14 / PUU-XI / 2013 About the Tests of Law Number 42 the Year 2008
refused to cancel the minimum threshold requirement of Presidential
(Presidential Threshold) and what is meant by Presidential Threshold?

5 Look at Grand Court Constitution No. 108/PUU-X1/2013 About the testing of legislation
number 42 the year 2008, about President and Vice President General Election.

6 Ziffany Firdinal, “Perubahan Makna Pasal 6A Ayat (2) UUD 1945”, in Constitution
Journal, Vol. 10, No. 4, Desember 2013, p. 670.
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Testing of Law Number 42 on the General Election of President and Vice
President in the Constitutional Court

Decision Number 14/PUU-X1/2013 About the Testing of Law Number 42
the Year 2008 About the General Election of President and Vice President, The
Court has decided that the election of President and Vice President with
legislative elections conducted simultaneously. However, against Article 9 of
Law Number 42 the Year 2008 which regulates the threshold of the nomination
of the couple President and Vice President or Presidential threshold of the
Constitutional Court rejected the petition of the appellant. The reason is that the
Court in its function as a guardian of the constitution is unlikely to cancel the
Act or part of its contents if the norm is an open authority delegation that can
be determined as legal policy by the legislator. Even if the content of a law is
considered bad, as well as the provisions of the Presidential threshold and the
separation of election schedules in the quo case, the Court can not cancel it
anyway, since it is not always unconstitutional, unless the legal policy product
violates morality, intorelable” rationality and injustice. Such legal opinion is in
line with the Decision of the Constitutional Court Number 010 / PUU-III / 2005
dated May 31, 2005, stating that as long as the policy choice is not beyond the
authority of the legislator, it is not an abuse of authority and is not clearly
contrary to the Constitution 1945, then such policy choice cannot be annulled by
the Court.®

The author does not agree with the Constitutional Justices who consider
the Presidential threshold is the legal policy of the legislator. Because the
Presidential threshold on Law Number 42 the Year 2008 actually extends the
meaning of Article 6A paragraph (1) of the 1945 Constitution or even create a
new norm (Article 9 of Law Number 42 Year 2008). The same thing was also
conveyed by Ahmad Farhan S, stating that Article 9 is clearly and explicitly
contrary to Article 6A paragraph (2) of the 1945 Constitution.?

7 Look at Grand Court Constitution No. 14/PUU-XI/2013 About the testing of legislation
number 42 the year 2008, about President and Vice President General Election.

8 Look at Grand Court Constitution No. 010/PUU-III/2005 About the testing of legislation
number 32 the year 2004, about local government.

® Ahmad Farhan Subhi, “Pengusulan Pasangan Calon Presiden dan Wakil Presiden Sebagai
Peserta Pemilu Menurut Undang-Undang Pilpres”, in Cita Hukum Journal, Vol. I, No. 2, Desember
2015, p. 347. See also: Nur Rohim Yunus, Teori Dasar Penelitian Hukum Tata Negara, Jakarta:
Poskolegnas, 2017, p.55.
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Presidential Treshold of General Election President and Vice President

If examined in article 6A paragraph (2) of the 1945 Constitution, the
election participants of the President and Vice President are clearly the
candidate pairs proposed by a political party or a coalition of political parties
participating in the general election prior to the election. Unfortunately, the
very clear formulation was engineered in such a way by the various political
forces that existed in the DPR. This Engineering can be seen in the 2004
Presidential and Vice Presidential elections as stipulated in Article 5 paragraph
(4) of Law Number 23 Year 2003 regarding the Presidential and Vice
Presidential Election that the candidate pairs can only be proposed by political
parties or coalitions of political parties that earn at least - at least 15% (fifteen
percent) of the total seats of Parliament or 20% (twenty percent) of the national
legitimate vote in the general election of members of the People's Legislative
Assembly. For the 2009 elections, Law Number 42 the Year 2008 regarding the
General Election of the President and Vice President requires the voting
support of at least 20% (twenty per cent) of seats in the DPR or 25% (twenty five
per cent) of the national legitimate votes in the DPR political party or coalition
of political parties to nominate candidates for President and Vice President.

According to the authors, if reading the provisions contained in Article
6A paragraph (5) of the 1945 Constitution, the opportunity for the legislators to
use the legal policy prohibition is only possible in relation to the election
procedure rather than the application of minimum threshold conditions. This is
in line with what is conveyed by the expert statement of Philip M.Ejonjon
which states that since there is no delegation of the 1945 Constitution, the
Presidential threshold in Article 9 of Law Number 42 the Year 2008 regarding the
Presidential Election is made without authority (onbevoegd) the legislator.
Therefore, the rejection of the Constitutional Court on the application of a
number of political parties to the provisions contained in Article 9 of Law
Number 42 the Year 2008 with the construction of legal policy arguments is
difficult to understand.

The same thing was also conveyed by 3 Constitutional Justices who
submitted dissenting opinion, he argued that the nomination of the candidate
pair of President and Vice President by a political party or a coalition of
political parties participating in General Election as stated in Article 6A
Paragraph (2) of the 1945 Constitution is already very clear and does not give
the opportunity for legislators to make legal policy with contaminated "tricks" of
political motives determines the "Presidential threshold" as set forth in Article 9 of
Law Number 42 the Year 2008 petitioned for review. The reason for the use of
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Article 6A Paragraph (5) of the 1945 Constitution which reads, "The procedure
of the implementation of President and Vice President is further regulated in
the Law" as the manifestation of the mandate of the 1945 Constitution to the
legislators can make the terms "threshold" inappropriate, because the article does
not regulate the requirements, but the matter of the way, because of the
conditions set forth in Article 6 of the 1945 Constitution, can not be confused. A
slightly different opinion was delivered by Abdul Latif who said that the
Presidential Threshold design in Article 9 of Law Number 42 the Year 2008
seems to be designed to build a more effective Presidential system. Presidential
Threshold is one of the instruments to strengthen the coalition which enables the
President to have more effective authority.1

The argument that the Presidential Threshold is intended to nominate
Presidential and Vice Presidential candidates to have a strong and broad base of
popular support by the authors is also inappropriate. For broad support will be
realized by direct election of President and Vice President by the people, as the
provisions of Article 6A paragraph (1) juncto Article 6a paragraph (3) of the
1945 Constitution regarding the election of candidate pairs of President and
Vice President who must win votes over fifty percent of the number of votes in
the election with at least 20% (twenty percent) of votes in each province spread
over at least half the number of provinces in Indonesia. The experience of the
2004 Presidential Election shows that the results of the Presidential Election are
incompatible with the results of the Legislative Election and the number of
party votes or combination of political parties that promote or propose it, as the
candidate pair of political parties or coalition of political parties that carry it, the
vote in the Legislative Election is smaller rather than earning the votes of other
candidate pairs, it won the Presidential and Vice Presidential Election.

Presidential Threshold in the presidential and legislative elections should
be abolished simultaneously because the right of citizens to make choices
according to their conscience and to make an alternative choice to the President
and Vice President more so as to determine which candidate is qualified or
not.’ Article 9 of Law no. 42 the Year 2008 is a norm of political nuance because
it is more of a political consensus of the major parties to reduce or even close

10 Abdul Latif, “Pilpres Dalam Perspektif Koalisi Multipartai”, in Constitution Journal, Vol. 6,
No. 3, September 2009, p. 35.

1 Sodikin, “Pemilu Serentak (Pileg dengan Pilpres & Wapres) dan Penguatan Sistem
Presidensial”, in Rechtsvinding Journal, Vol. 3, No. 1, April 2014, p. 31.
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the opportunity for other political parties to nominate their spouses forward in
the presidential election.’?

Jimly Asshiddigie, an expert on constitutional law, argues that if
Indonesia really wants to build a democracy that is in line with the 1945
Constitution, the Presidential threshold should be abolished in line with the
background of thought that requires the election of the President and Vice
President with legislative elections held simultaneously.’® The same thing was
conveyed by Saldi Isra, the separation of the presidential election and the
legislative elections and affirmed the Presidential threshold is a trick of big
political parties in the House. Even reading the current experience, both
regimes can be read as well as a trick to strengthen the grip of some political
party elites in the process of submitting candidates for President and Vice
President.™ If placed on the understanding and condition that the election of
legislative members and the election of President and Vice President are held
simultaneously, then the issue of the threshold of Presidential and Vice
President (Presidential Threshold) submission is no longer necessary.s

The presidential threshold in the practice of the general election of the
President and Vice President is not only used in terms of determining the
elected spouse, but also used as a prerequisite in his nomination. Article 9 of
Law Number 42 the Year 2008 regarding the General Election of the President
and Vice President determines that the candidate pairs of candidates are
nominated by a Political Party or a Political Party Combination of eligible
Election contestants, namely obtaining seats at least 20% (twenty percent) of the
total seats of Parliament or obtain 25% (twenty five percent) of the national
valid votes in the election of members of the DPR, prior to the election of the
President. The provision is superseded in Article 101 of the provisions of the
transitional of Law Number 23 Year 2003 regarding the previous General
Elections of President and Vice President in the 2004 General Election by
requiring a 3% (three per cent) seats in the DPR or 5% five percent) and Article

12 Rauta, Umbu. “Menggagas Pemilihan Presiden Yang Demokratis dan Aspiratif”, in
Constitution Journal, Vol. 11, No.3, September 2014, p. 609.

3 Jimly  Asshiddiqie, “Kalau  Serius Bangun  Demokrasi, Presidential ~ Threshold
Ditiadakan”, in: http://www.rmol.co/read/2013/01/04/92669/ Jimly Asshiddiqie;-Kalau-Serius-
Bangun-Demokrasi,-Presidential-Threshold-Ditiadakan-, retrieved on 10t January 2016.

14 Saldi Isra, “Menggadaikan Suara Rakyat”, in;
http://www.saldiisra.web.id/index.php/tulisan/artikel-koran/11-artikelkompas/261-menggadaikan-
suara-rakyat.html, retrieved on 15 Maret 2016.

15 Janpatar Simamora, “Menyongsong Rezim Pemilu Serentak”, in Rechtsvinding Journal,
Vol. 3, No. 1, April 2014, p. 15.
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5 paragraph (4) of Law no. 23 of 2003 which requires the seats at 15% (fifteen
percent) of the DPR or a legitimate national vote of 20% (twenty percent). The
percentage of the threshold becomes one of the conditions that must be met for
a political party or a coalition of political parties in order to nominate a
candidate in the presidential election. According to the authors, the percentage
requirement of the nomination of President and Vice President raises a problem
of conflict of norms. In reviewing the provisions of the 1945 Constitution, Article
6A Paragraph (2) is limited to determining the matters of proposed candidates
for President and Vice President are conducted by a political party or coalition
of political parties registered as legislative election participants and
grammatically not specified the prerequisite percentage have to be fulfilled. The
regulation of the percentage of candidacy requirements for the President and
Vice President as stipulated in Article 9 of Law Number 42 the Year 2008 gives
the impression of the vertical conflict of norms because the article extends the
terms of candidate submission of what has been determined in the 1945
Constitution. Therefore, according to the author, the provision of Article 9 of
Law Number 42 the Year 2008 is canceled by the Constitutional Court. The
same thing was also conveyed by Husnu Abadi, according to him the
application of the minimum Presidential threshold in the nomination of the
couple President and Vice President in the election of President and Vice
President with legislative elections conducted simultaneously irrelevant
because it has lost base of foot.’® The application of Presidential Threshold to the
legislative and presidential elections is simultaneously impossible for the
political parties in the contesting elections of the current year. Presidential
Threshold only is used in political parties of the previous legislative election.’”

According to the authors the use of the term threshold, in this case the
Presidential Threshold to describe the percentage as a condition of the nomination
of President and Vice President cause ambiguity and misguided. The minimum
percentage requirement as referred to in Article 9 of Law Number 42 the Year
2008 is not intended as a threshold that must be met to determine who is the
elected President and Vice President couple. Presidential Threshold should be
interpreted as the threshold of election, not the nomination threshold as well as
applicable in the threshold of the election of a political party to obtain a seat in
Parliament or parliamentary threshold. The percentage criteria of 20% (twenty

16 Husnu Abadi, “Presidential Threshold Sebagai Instrumen Proteksi”, in Mahkamah Journal,
Vol. 6 No. 1, April 2014, p. 31.

17 Bagus Anwar P., “Politik Hukum Sistem Pemilu Legislatif dan Presiden Tahun 2009 dan
2014 Dalam Putusan Mahkamah Konstitusi”, in Ius Quia Iustum Journal, Vol. 21, No. 4, Oktober 2014,
p-577.
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percent) of the total seats of Parliament or 25% (two-and-a-half percent) of the
total number of legitimate national votes in Article 9 of Law Number 42 the
Year 2008 are intended to determine the terms of contestation, not as a
condition of election. The percentage affirmed as a condition of contestation
does not necessarily make it a threshold. As a comparison of threshold
implementation, consequently designated as election requirement is as applied
in Article 208 of Law Number 8 Year 2012 in which a political party may place
its candidate or obtain a seat in the DPR Rl institution if it meets the percentage
of 3.5% (three point five percent) otherwise known as Parliamentary Threshold.

Presidential Threshold Comparisons in Multiple Countries

According to the authors, if it is consistent with threshold terminology,
then the provisions of Article 6A paragraph (3) of the 1945 Constitution juncto
Article 159 paragraph (1) of Law Number 42 the Year 2008 which can be
referred to as a Presidential threshold. Article 6A paragraph (3) of the 1945
Constitution jo Article 159 paragraph (1) shall determine the threshold of more
than 50% (fifty percent) of the total vote in the Presidential and Vice
Presidential elections with at least twenty percent of the votes in each province
spread over from half the number of provinces to be met in order to be
designated as the chosen candidate pair. The formal threshold becomes the
minimum level of support that must be met by the candidate pairs to be elected
as elected President and Vice President. According to Zainal Arifin Mochtar in
A. Hendra, the Presidential Threshold is not a threshold to nominate a
presidential candidate, but the presidential election as applied in almost all
countries in the world is 50% + 1.!8 By comparison, Article 97 of the Argentine
Constitution (Section 97 Constitution of the Argentina Nation) also formally
determines the threshold of the votes of the Presidential election that is more
than 50% to be fulfilled by the candidate pairs in the first ballot in order to be
elected as the selected pair and there is no application of minimum threshold
requirements in the nomination.?

In many countries in the world, there is no application of the nomination
requirements of the nomination of President and Vice President to political

18 Hendra, Ahmad. “Implikasi Pemilihan Umum Anggota Legislatif dan Pemilihan Umum
Presiden & Wakil Presiden”, in Legal Opinion Journal, Vol.1 Edisi.3, Juni 2013, p. 5.

Y LGN. Agung Sayoga Raditya, “Rethinking Ketentuan Presentase Sebagai Syarat
Pencalonan Presiden dan Wakil Presiden Di Indonesia”, in:

http://id.portalgaruda.org/?ref=profile&id=354186 retrieved in 5 March 2016.
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parties or coalition of political parties as happened in Indonesia. The
requirement is more emphasized to the person of the Presidential candidate, as
one example is in the French state. The presidential election system in France
uses a type of uninominal scramble majoritaire a deux tours, where elections are
held in two rounds. Elections will only take one round if there are candidates
who get 50% + 1 vote (absolute vote). However, if no candidate receives an
absolute vote, then the elections are held in two rounds. The two candidates
who get the most votes will advance to the second round of elections. In the
second round, the candidate who gets the most votes will be the President.?

Conclusion

In the Decision of the Constitutional Court Number 14 / PUU-XI / 2013
regarding the judicial review of Law no. 42 of 2008 on the Presidential Election,
the Constitutional Court refuses to cancel Article 9, which regulates the
Presidential threshold, on the grounds that it is a legal policy of the legislator,
based on Article 6 paragraph (5) of the 1945 Constitution which reads "The
implementation of the election of the President and Vice President is further
stipulated in the Law ". The argument of the judges of the Constitutional Court
is inappropriate because Article 6 paragraph (5) regulates its implementation
(process of implementation stage) not a requirement for the candidate pair of
President and Vice President to become election participant.In addition Article
9 of Law Number 42 the Year 2008 has the potential to expand the norms as
stipulated in Article 6A paragraph (2) of the 1945 Constitution that the pair of
President and Vice President proposed by a political party or a coalition of
political parties participating in the election before the election without any
frills other (the threshold). In many countries in the world there are no
application of the requirements of the nomination of President and Vice
President to political parties or coalition of political parties as happened in
Indonesia. The requirement is more emphasized to the person of the
Presidential candidate. Therefore, according to the author, it is appropriate that
Article 9 of Law Number 42 the Year 2008 regulating the Presidential threshold is
canceled.

The use of the term "Presidential threshold" which existed during this
misguided occurrence, which is meant by Presidential threshold should be the

20 Hana Maulida, “Pemilu Eksekutif dan Legislatif Di Perancis Serta Hubungan Kedua Pemilu
Tersebut”, dalam website; http://www.slide.share.net/MaulidaHanah/makalah-pranata-pemilu-
perancis, diunduh pada 3 Maret 2016.
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election threshold of the candidate pair of President and Vice President as
stipulated in Article 6A paragraph (3) of the 1945 Constitution is not the
threshold of nomination of President to participate in the election as contained
in Article 9 of Law Number 42 Year 2008.
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JURNAL CITA HUKUM is a peer-reviewed journal on Indonesian Law Studies published bi-
annual (June & December) by Faculty of Sharia and Law Universitas Islam Negeri Syarif Hi-
dayatullah Jakarta in cooperation with Center for the Study of Constitution and National Leg-
islation (POSKO-LEGNAS). JURNAL CITA HUKUM aims primarily to facilitate scholarly and
professional discussions over current developments on legal issues in Indonesia as well as
to publish innovative legal researches concerning Indonesian laws. I I
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