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Abstract

Pricing and valuation may be confusingly interchangeable in various industries from
manufacturing to commerce etc.. However, they are in fact different. Pricing can be simply
understood as a process whereby the price is set by a seller or by an agreement between a
seller and a buyer. On contrary, valuation analysis is normally conducted by experts. So,
trademark valuation is a process whereby a trademark value is determined by means of
diligent research, unbiased judgment, and some pretty simple arithmetic. In this study, we
point out the drawbacks and obstacles in pricing in trademark transfer in our country in
comparison with other countries/regions and then we will suggest some measures to improve
the regime for pricing in trademark transfer in Vietnam. Authors also present Some Basic
Concepts Related To Pricing And Valuation Of Trademark and valuation methods. Authors
also use a construction case of LICOGI (general company in construction and infrastructure
in Vietnam) as reference for pricing issues. Last but not least, in this study we could resolve
some controversial issues in trademark pricing and transfer in various companies from
production, manufacturing to construction, real estate and commerce sectors in developing
countries such as Vietnam, at least from definitions, concepts and legal framework.
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Penilaian Merek Dagang Menurut Undang-Undang dan Peraturan di Vietnam

Abstrak

Penetapan harga dan penilaian mungkin membingungkan dan dapat dipertukarkan di
berbagai industri mulai dari manufaktur hingga perdagangan, dil. Namun, sebenarnya
keduanya berbeda. Penetapan harga secara sederhana dapat dipahami sebagai proses di
mana harga ditetapkan oleh penjual atau dengan kesepakatan antara penjual dan pembeli.
Sebaliknya, analisis penilaian biasanya dilakukan oleh para ahli. Jadi, penilaian merek
dagang adalah proses di mana nilai merek dagang ditentukan melalui penelitian yang rajin,
penilaian yang tidak bias, dan beberapa aritmatika yang cukup sederhana. Dalam studi ini,
kami menunjukkan kelemahan dan hambatan dalam penetapan harga dalam transfer
merek dagang di negara kami dibandingkan dengan negara/kawasan lain dan kemudian
kami akan menyarankan beberapa langkah untuk meningkatkan rezim penetapan harga
dalam transfer merek dagang di Vietnam. Penulis juga menyajikan Beberapa Konsep
Dasar Terkait Penetapan Harga Dan Penilaian Merek Dagang dan metode penilaian.
Penulis juga menggunakan kasus konstruksi LICOGI (perusahaan umum dalam konstruksi
dan infrastruktur di Vietnam) sebagai referensi untuk masalah harga. Last but not least,
dalam penelitian ini kita dapat menyelesaikan beberapa masalah kontroversial dalam
penetapan harga dan transfer merek dagang di berbagai perusahaan mulai dari produksi,
manufaktur hingga konstruksi, real estat dan sektor perdagangan di negara-negara
berkembang seperti Vietnam, setidaknya dari definisi, konsep dan kerangka hukum. .

Kata kunci: Aset Kekayaan Intelektual; Layanan Penetapan Harga Merek Dagang; Hukum;
Metode Penilaian; Vietnam.

OueHka TOBApPHOro 3Haka B COOTBETCTBMU C 3aKOHaMK U nNpaBunamun BbeTtHama

AHHOTaums

LleHooGpa3soBaHue u oueHka MOryT ObiTb OLIMOOYHO B3aMMO3AMEHSIEMbI B PA3NNUHbIX
OTpacnsx, OT MPOM3BOACTBA [0 TOProBnu, W T. A. OgHAKO Ha caMOM [ene 3TO pasHble
noHsTusl. LleHooBpa3oBaHe MOXeT ObiTb MPOCTO MOHSATO Kak MPOLECC, NOCPeACTBOM
KOTOPOro LieHa yCTaHaBMMBAETCS MPOLABLIOM MMM COrfalleHneM Mexay NpoaaBLOM 1
nokynatenem. HanpoTuB, OLEHOYHbIN aHamm3 0BbIYHO MPOBOAWTCS SKCMepTamu. Takum
0bpa3om, OLEHKa TOBApHOrO 3Haka — 3TO MPOLECC, B XOAE KOTOPOro CTOMMOCTb
TOBApPHOrO  3Haka  OnpefensieTcs  MOCPEACTBOM  TWATEMbHOrO  MCCNedoBaHus,
OecnpucTpacTHOrO  CYXAEHWs 1 HEeKOTOPbIX [OBOMBHO MPOCTHIX  apUMETNYECKNX
[eicTBNA. B 3TOM ucCrnegoBaHMM Mbl ykasbiBaéM Ha HEAOCTATKW 1M NPensTcTBAS B
LileHoobpa3oBaHUM Npu Nepefaye TOBAPHbIX 3HAKOB B HALLE CTPaHe MO CPaBHEHWIO C
ApYriMU CTpaHamu/peroHamu, a 3aTeM npeanaraeM HEKOTOpble MEPbI MO YIyYLLIEHWO
pexuMa LieHoobpasoBaHus Npy Nepeaade TOBapHbIX 3HaKOB BO BbeTHame. ABTOpHI Takke
MPELCTABNSIOT HEKOTOPbIE OCHOBHbIE KOHLEMUMM, CBS3aHHbIE C LIEHOOOPA3oBaHWEM U
OLIEHKOI1 TOBapHbIX 3HAKOB, W METOAbl OLEHKW. ABTOPbI TaKKe WCMOMb3ylT Chyyai
ctpoutensctBa LICOGI (reHepanbHas KomnaHWs B 0bBnactu CTpOUTENbCTBA W
WHCPaCTPyKTypbl BO BbeTHame) B KkayecTBe CrpaBOYHOrO Marepuana no BOMpocam
LeHoobpasoBaHus. W nocnegHee, HO HE MeHee BaXHOe: B 3TOM MCCMELOBaHUM Mbl
CMOMW PEeLUNTb HEKOTOpble CMOPHbIE BOMPOCHI, CBS3aHHbIE C LieHOOOpa3oBaHWeM W
nepefayeil TOBApHbIX 3HAKOB B PA3NUYHBLIX KOMMNAHUSIX U3 MPOM3BOACTBEHHOTO CEKTOPA,
W3rOTOBNEHUS B CEKTOP CTPOUTEMNbCTBA, HEABWKMMOCTM U TOPTOBMM B Pa3BUBAIOLLMXCS
CTpaHax, Takux kak BbeTHam, no kpanHein Mepe, B OTHOLIEHWN ONPEAENEHMIA, KOHLIENLMIA K
npasoBoi 6a3bl.

KnioueBble cnoBa: AKTMBbI  WHTENneKTyanbHoA — coBCTBEHHOCTH;  Ycnyru  no
LieHo06pa30BaHuI0 TOBAPHbIX 3HAKOB; 3akoH; MeTop oLeHkM; BoeTHam
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Trademark Valuation According To Laws And Regulations In Vietnam

A. INTRODUCTION

In reality in emerging markets such as Vietnam, there are difficulties in
establishing framework for trademark pricing in Vietnam industries from
manufacturing, production to commerce, real estate, construction, etc (Rossi et
al., 2016; Khayatnezhad and Nasehi, 2021). In terms of legal framework and
activities and in applications or in use.

To the extent of our research, the main objectives are classified into two
levels as follows:

General objectives: By researching the doctrine, elaborating and
criticizing legal and practical issues in connection with pricing in trademark
transfer in Vietnam, we point out the drawbacks and obstacles in pricing in
trademark transfer in our country in comparison with other countries/regions
and then we will suggest some measures to improve the regime for pricing in
trademark transfer in Vietnam. Based on the general objectives, our research
will obtain three following objectives: Firstly, we will resolve the theoretical
issues relating to pricing in trademark transfer which are theory of trademarks,
theory of trademark transfer, theory of royalty in trademark transfer, theory of
approaches to trademark pricing; theory of methods to pricing in trademark
transfer; the relationship among competition law, intellectual property law and
contract law governing pricing agreement in the trademark transfer contract.
Secondly, we will focus on practical issues in respect to pricing in trademark
transfer in Vietnam through a case study of LICOGI. To get this target, we
initially research the guidance’s and recommendations provided by the FAVI —
a typical consulting firm practicing on pricing of intellectual property including
trademark transfer (Rossi et al., 2016). We thereby, later provide selected

comments on Vietnam’s laws relating to trademark pricing.

The research’s subject matters are the economic and legal issues relating
to pricing in trademark transfer which include: a focus on pricing in trademark
transfer contracts; our research will focus only on the guidance’s and
recommendations of two international organizations, WIPO and OECD, in
respect of intellectual property valuation; in the researching module on foreign
laws and practices in pricing in trademark transfers, we will only study in
Vietnam; The research will study the pricing valuation for two principal types
of trademark transfer contracts which are trademark conveyance and
trademark licensing. Other types of contracts, such as franchising, capital
contribution in trademark, securities for civil duties will be researched together
with each principal types; and the recommendations to improve the trademark
transfer pricing regime will be just for Vietnam.
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The period of study: this study will focus on the gathering information
implemented from 2008 to 2015 and added and updated till the end of 2016. The
geographic extent: The research will focus on the state administration and
enforcement in pricing in trademark transfer in Vietnam. The surveys on
pricing in trademark transfers shall be implemented in preferred locality
mainly in Hanoi. For reference to the achievement and experiences of foreign
countries, the research will concentrate on the comparison on laws and
practices in trademark in Vietnam. We will thereby provide the comprehensive
and feasible recommendations. The main content of our research project: The
theory of valuation of trademark, Foreign law, regime and practices re pricing
for trademark transfer, Vietnam’s law, regime and practices re pricing for
trademark transfer.

Literature Review

In emerging markets such as Vietnam, there are controversial issues in
intellectual properties in many business from manufacturing, production to
construction, rel estate, commerce, etc. Intellectual property valuation has not
been new in the jurisprudence in the World and Vietnam for years. There have
been many researches on intellectual property valuation in general as well as
trademark valuation in particular. These researches have indicated the
importance of intellectual property valuation, intellectual property valuation
approaches and methods. There have been a number of writings and scientific
works published in Vietnam until now.

The current researches have been classified into three major questions: (1)
What are the overall framework and practices on intellectual property
valuation?; (2) What are the overall framework and practices on trademark
valuation?; and (3) What are the positiveness and shortcoming of pricing
valuation for trademark transfer in Vietnam and what are suggested solutions
for trademark valuation in Vietnam?

The researches on intellectual property valuation:

Gordon V. Smith & Russell L. Parr. Gordon V. Smith & Russell L. Parr,
among other authors, have given great contributions to research of intellectual
property valuation as well as trademark valuation. The two authors who are the
well-known intangible property valuation experts have publicised a number of
books regarding intellectual property valuation. In their book namely Valuation
of Intellectual Property and Intangible Assets by Hagelin (2001), intellectual
property valuation is one of the main contents (the two remaining parts
elaborating the nature of intellectual property and special circumstances). In
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intellectual property valuation, the authors have focused on analyzing fair
market value, payment value, licensing rate (royalty), domain name valuation,
technology pricing and pricing in technology transfer from the universities. In
the books, Intellectual Property: Licensing and Joint Venture Profit Strategies by
Gordon et al. (2003), and Intellectual Property: Valuation, Exploitation and
Infringement Damages, by Gordon et al. (2009), have researched on business

strategies to make decisions on investment in intellectual property such as
transfer of use right of intellectual property or intellectual property contribution
to the joint venture; recommended the models applicable to royalties
calculation. As the researches within WIPO, most of Gordon V. Smith & Russell
L. Parr’s researches have not discussed the trademark valuation in particular,
but intellectual property valuation in general. However, these researches have
greatly contributed to the legal doctrine and practice relating to intellectual
property valuation.

In researching intellectual property valuation, Taplin (2004) has
recognised the importance of intellectual property valuation and elaborated on
the nature of intellectual property valuation while the intellectual property has
occupied upto 70% of the value of assets of nearly all the big companies; the
milestones in the history of law and practice in intellectual property valuation
in Japan, U.S.A and U.K; the direct effect of the U.S.A’s intellectual property
valuation on U.K and Japan’s law and practice, especially, since the intellectual
property valuation was put in Bayh-Dole Act (amended).

Many current researches have provided the detailed elaboration of
valuation approaches and methods. The general issues relating to the
intellectual property valuation approaches and the features affecting
intellectual property valuation (Singh & Paliwal, 2014); the general approaches
applicable to valuation of intellectual property which included market
approach, cost approach, income approach, relief-royalty approach. Especially,
the valuation of differrent forms of intellectual property such as patent, trade
secret, copyright, software, trademark and brandname were carefully discussed
in the book.

Analyzing the intellectual property valuation, its discovered the obstacles

and defects of Vietnam’s current provisions of law in relation to intellectual
property valuation (Matthews, 2003). Nguyen Thi Tuyet, by the writing “The
roles of intellectual property and the Vietnamese enterprises and adjudication
bodies’ awareness of intellectual property in equalization of state-owned
enterprises” recorded in Report of State-level Project on Intellectual Property
carried out by the Economics & Budget Committee of National Assembly in
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2009, analyzed the generally theoretical issues in respect to the intellectual
property, the significance of intellectual property valuation and the approaches
applicable to intellectual property valuation. As a result, she pointed out the
practical obstacles in valuation of intellectual property in equalization of state-
owned enterprises. Because of the inaccuracy of the intellectual property
valuation standards and the enterprises’ unawareness of intellectual property
valuation, the intellectual property was usually underrated or ignored. Finally,
the author requested the State to provide the detailed and strict regulations on
intangible property as well as intellectual property, and classify the intangible
property in order for the accurate valuation approaches. According to the
author, it was necessary to improve the enterprises’” awareness of value of the
intellectual property.

Trademark valuation researches have been substantially focused on the
trademark valuation approaches and methods. In general, the trademark
valuation approaches and methods are the same to the approaches and
methods for intellectual property valuation. One of such researches was “Brand
name Valuation” edited by Vu tri Dung, Nguyen Tien Dung and Tran Viet Ha,
published by National Economics University Publisher, 2009; the project

“Trademark valuation in the progress of modernization and industrialization in
Vietnam” written by Tran Nam Long, Vietnam Intellectual Property Research
Institute, 2010. These works have provided the outcomes of analyzing
trademark valuation approaches and methods, such as cost approach, market
approach and income approach. Distinctively, Tran Nam Long, by his project,
introduced and analyzed the new approach which used the techniques to
valuation of option contract. He briefly introduced and described econometrics
applicable to simulate a method used for trademark valuation (econometric
model) as well. Additionally, Tran Nam Long analyzed the theory and practice
regarding the principles of trademark valuation, the factors affecting the
trademark valuation. The author also provided a little information about the
experience of foreign countries and international community in the trademark
valuation. Vietnam’s practice in trademark valuation was also researched by
Tran Nam Long. Thereby, he recommended the most appropriate approach and
methods for Vietnam. According to him, with our recent legal environment,
emerging economy and other socio-economic situation, discounted cash flow
was much more suitable than other methods.

B. METHODS

Authors start from real situation in developing countries such as
Vietnam, we have obstacles in issues of intellectual properties in various
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industries, from manufacturing, production to construction, commerce. These
issues need legal framework to resolve in terms of both law and economics
combination approaches. Law & economics combination approach: As the
economic nature of property valuation, this method is used to illustrate the
economic issues in pricing in trademark transfer. Legal dogmatic: This method
includes description and analysis which are used to describe and analyze the
different sources of law relating to pricing in trademark transfer such as legal
instruments

C. RESULTS AND DISCUSSION

Many SMEs in Vietnam doing business in manufacturing, production,
construction, commerce, etc has faced trademark valuation and intellectual
properties definitions and concepts. So first of all, we discuss intellectual
property concepts and then propose suitable legal framework.

1. The Legal Base of Intellectual Property Pricing When Transferring of
Trademark

Intellectual property (IP) refers to creations of the mind, such as
inventions; literary and artistic works; designs; and symbols, names and images
used in commerce. IP is protected in law by, for example, patents, copyright
and trademarks, which enableS people to earn recognition or financial benefit
from what they invent or create. By striking the right balance between the
interests of innovators and the wider public interest, the IP system aims to
foster an environment in which creativity and innovation can generate.

Types of intellectual property include, but not limited to Copyright,
Patent, Trademark, Industrial design, Geographical indications and so on.

A trademark is a sign capable of distinguishing the goods or services of
one enterprise from those of other enterprises. Trademarks date back to ancient
times when craftsmen used to put their signature or "mark" on their products.
According to Section 1(1) of Trademarks Act 1994 of UK, a mark is, “any sign
capable of being represented graphically which is capable of distinguishing
goods or services of one undertaking from those of other undertakings. A
trademark may, in particular, consist of words (including personal names),
designs, letters, numerals, or the shape of goods or their packaging.” A
Vietnamese law defines, “A mark means any sign used to distinguish goods and/or
services of different organizations or individuals.” Although there are various
definitions of trademarks with differences in wording, a trademark can be
understood as any word, name, symbol, device, or the combination of them
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used by a supplier to identify his products or services and to distinguish them
from those supplied by others.

Valuation is a type of professional activity that combines economic-
technical, legal, and social aspects. Currently, Vietnamese law regulates the
valuation of intellectual property in some specific legal documents.

The 1995 Civil Code is the first legal document regulating intellectual
property rights in Vietnam. Intellectual property objects defined in this Code
include: subjects of copyright (literary, artistic, scientific works); Objects of
industrial property rights are inventions, utility solutions, industrial designs,
trademarks, appellations of origin and other objects provided for by law.
Following the 1995 Civil Code, the 2005 Civil Code and the 2005 Intellectual
Property Law continue to be supplemented and further refined provisions on
the subject matter of intellectual property rights.

According to Vietnamese Accounting Standard No. 04 on Intangible
Fixed Assets, only a number of objects of intellectual property rights are
considered as intangible fixed assets such as inventions, copyrights or marks (in
case such marks are not created from the internal organizations as the mark is
acquired). Circular No. 45/2013/TT-BTC stipulates that all subjects of
intellectual property rights (including copyright, industrial property rights,
rights are regarded as intangible fixed assets and hence are the basis for valuing
and calculating the value of enterprises).

Vietnamese Accounting Standard No. 04 provides instruction of
determination of cost and principles of accounting entries for intangible assets
classified as intangible fixed assets of enterprises. These include: trademarks,
computer software, copyrights, and patents. Trademarks formed within the
enterprise are not recognized as intangible fixed assets.

According to Vietnamese laws, valuation is understood as follows: 1).
The 2006 Technology Transfer Act states: "Technology pricing is an activity of
valuation of technology." 2). The 2012 Price Law stipulates: "Valuation is the
determination of prices for goods or services by competent state agencies or production
and business organizations and individuals." Thus, asset valuation is understood as
consulting, specifying the specific price level for each type of asset, which is the
basis for activities of trading in goods and services on the market. For property,
goods and services priced by the State (authorized agencies), the specific prices
of each kind of property and goods are compulsory.

For goods and services which are not subjected to the State price
determination, organizations and individuals shall set prices themselves
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according to the market rules, which shall serve as basis for trading, exchange
and transaction activities.

In Vietnam, it should be noted that the “price fixing” concept is
inconsistent with the concept of "appraisal/valuation”. Clause 15, Article 4 of
the 2012 Law on Price stipulates: "Valuation is the determination by agencies and
organizations with price-appraising function in accordance with the provisions of the
Civil Code. At market price at a certain place or time, for a certain purpose according to
the price appraisal criteria”. Thus, price appraisal focuses on checking,
authenticating price of goods and services. The price appraisal is usually
conducted by price appraisers in accordance with the price appraisal criteria set
by the State.

2. Some Basic Concepts Related to Pricing and Valuation of Trademark

During valuation, an appraiser must clarify the concepts. In order to
value a trademark, an appraiser must define the following matters: a). The
audience of valuation; b). The purpose of valuation; c). The date of valuation;
d). The appropriate valuation method .

For valuation methods, some scholars classify the methods into four
methods. According to Paul Flinger and David Orozco, there are four main
methods namely transactional method, cost method, income method, and
binomial/option method. John Turner identifies four approaches including (1)
market value of company less the net tangible assets; (2) cost based (historical
cost and replacement cost); (3) comparable market valuations; and (4) economic
benefits method. Gordon V. Smith and Susan M. Richey present three methods,
i.e. market method, cost method and income method. We agree with Gordon V.
Smith and Susan M. Richey. So, the subsequent subsection will discuss each
method in detail.

3. Market Method

The market method is the most direct and simplest method. The present
value of future benefits is measured by this method. The market method is so-
called transactional method. This method is considered to be the most reliable
of methods when it can be performed credibly. The market method is ideally
based upon an analysis of relevant transactions: of comparable property;
between unrelated parties; contemporaneous to the valuation date; and in an
active market.

Comparable Property: In reality, market method is very often applied to
measure the value of real property and other fixed tangible assets. Yet, it
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appears to be difficult to find a comparable trademark. Therefore, market
method is rarely used in valuation of trademark. To apply the market method
in valuation of trademark, we must identify the following: (1) the comparability
in the same industry; (2) comparability in profit contribution; and (3)
comparability in market share. When market transactions of trademarks exist
that have similar characteristics to the trademark being appraised, a direct
application of the market approach is possible.

Unrelated Parties: It is inevitable that we must select the comparable
transaction between independent parties. Because, the transaction between the
related parties may be subject to the policy of the group in which the related
parties are members. Therefore, it is doubtful about the arm’s length price in the
related parties’ transactions.

Public Market: To be useful, the exchange consideration must be known or
discoverable. Actually, it is difficult to find exchange prices for trademarks
because there is no trademark exchange market.

Active Market: For comparable market valuations to be valid there must be an
active market that is trading comparable assets. Unfortunately, there is no
active market in trademarks.

There are two steps in application of market method. First, screening
refers to the selection process of identifying candidate third party transactions
with sufficient information on pricing, scope and terms and conditions to be
deemed comparable to the intangible asset in question. Adjustment is the
second step. An appraiser must find an arm’s length transactions of trademarks
to be comparability. However, finding exact comparable transactions is day
dream. Adjustments refer to an explicit quantifiable change in the valuation due
a specific rationale.

4. Cost Method

The cost approach seeks to measure the future benefits of ownership by
quantifying the amount of money that would be required to replace the future
service capability of the subject property. The underlying assumption of this
method is that the cost to purchase (or create) new property is commensurate
with the economic value of the service that the property can provide during its
life. There are two ways from starting point to reach the value conclusion,
reproduction cost new (historical cost) and replacement cost. Reproduction cost
new represents the cost to create a replica, while replacement cost new is the
cost incurred to obtain an asset with equal utility.
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By historical cost method, it is relatively easy to calculate from funds
invested, factored-up for the “time-cost” of money. However, there is a problem
with this method. It is extremely hard to identify the correlation between the
expenditures on a trademark with the potential revenue in the long term. For
example, ABC Corporation spent a lot of money to develop a new trademark,
but because this trademark did not attract the customers, the sale of products
bearing the new trademark failed. In this case, a costly trademark is not
necessary to result in high revenue. In other cases, the reasonable investment in
the new trademark accompanied by high-quality products bearing the new
trademark gives rise to the significant sale grow.

The historical cost for development of a trademark may be: concept
development; brainstorming with clients, associates, industry experts, and
psychologists; new brand or brand extension analysis; trademark registration in
appropriate jurisdictions; consulting expenses; trademark searches; a linguistic
search to determine the foreign language meaning of possible names;
preliminary consumer testing; market research to study the reaction of
consumers, stockholders, company executives, and Wall Street analysts;
trademark registration in appropriate jurisdictions; package designs;
advertising campaign development; commercial planning, scripting, and
recording; development of branding policy and style standards Yet, to estimate
historical cost and replacement cost is not an easy task, because the expenses for
development of a trademark are usually incorporated into those of
development of corporate organization and position over a long time. For
example, ABC Corporation spends VND 2 billion for its advertisement in order
to increase its market share; it is difficult to identify the costs for development
of trademark in this case.

The replacement cost of an IP asset is the cost to develop similar
functionality to the subject IP outside the scope of the legal protection.To carry
out the valuation, an estimate is made of the time and resources needed to bring
an asset to the same stage of maturity as the IP asset being valued.The
replacement cost method is a forward looking perspective on how to create an
asset with similar functionality to the asset in question — it should not be
confused with historical cost or accounting cost. The replacement cost method
may be useful for a transferor to have a valuation in negotiation with a
transferee. By this method, the transferor may argue that it is costly for him to
develop an alternative trademark. By contrast, it does not appear that the
transferee may rely on the value conclusion based on replace cost method.
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When using the cost method, the appraiser shall apply the following
adjustments:

Physical Depreciation: We are really asking ourselves how much of the
total service that an asset can provide has been used up at the time of our
observation and how much remains. However, a trademark is not in a physical
form, so physical depreciation is not applicable to it.

Functional Obsolescence: Functional obsolescence refers to the degree
that the subject asset is not “state of the art,” or that it may suffer from design or
operating decencies that reduce its desirability when it is compared with similar
assets that may be available in the marketplace. A trademark can exhibit
various level of functional obsolescence. For example, in practice, a trademark
may become less attractive over time. Thus, it is occasionally redesigned to
match the new generation of customers.

Economic Obsolescence: It is presumed that a trademark is used for
commercial purpose. Thus, a trademark may attain full market value only if it is
exploited to contribute to the earning of the enterprise and when those earnings
provide a reasonable rate of return on an investment in the property at its
replacement cost less depreciation.

Even cost method is useful for tangible property and some intangibles
like software; it is not reliable in valuation of a trademark.

5. Income Method

The income method is directly related to one of the dentitions of market
value that we provided previously: Market value is equal to the present value
of the future economic benefit of ownership (Gordon V. Smith & Susan M.
Richey, 2013). The economic benefits method is based upon the principle that an
IP asset must produce a net economic benefit during its life in order to have any
value.

It is obvious that a dollar to be received in the future is worth less today
than a dollar to be received immediately. So, the future economic Benet must be
described in terms of dollars because these assets must pay for their keep with
some dollar Benet to the enterprise. Therefore, an appraiser shall be required to
determine the present value of an IP asset. To work out the present value of a
new IP asset, it is needy to calculate: (a) the cost of design, research,
development, production, marketing, and distribution; (b) the life of the
product or process; (c) the life of the associated IP, and (d) the timing and
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quantum of the income stream. Furthermore, risks and inflation should not be
ignored.

There are three mathematical formulas for the calculation of present
value. The first formula is applicable where the relevant income is expected to
be perpetual and unchanged. This formula indicates as follows:

PV (present value) = Income/Risk rate

We come into recognition that this formula may provide unrealistic results.
Since the economic benefit of a trademark is independent on the amount of
sales of products and services over time. So, an unchanged economic benefit is
just a hypothesis.

The second formula: PV = Income x (1 — Growth Rate)/(Risk Rate — Growth
Rate)

Because it assumes that the economic benefit is perpetual and stable, this
formula is unlikely to produce the realistic results.

The most frequently used tool is discounted cash flow (DCF). The formula is:
PV =income(1)/(1 + ratel) + income(2)/(1+ rate2) + income(3)/(1+rate3) + ....

This formula accepts change of income and economic benefit over a long
time. This formula therefore represents the most realistic picture of the present
value of future economic benefits of ownership, which is what we seek (Gordon
V. Smith & Susan M. Richey , 2013).

Trademark valuation has been more and more important in trademark
transfer transactions. To have a realistic value conclusion, professional analysis
must follow the basic principles and methods of trademark valuation. There
have been three main valuation methods recognized for now. In practice,
income method has been widely used in valuation of trademark is income
approach.

D. CONCLUSION

In reality in emerging markets such as Vietnam, there are difficulties in
establishing framework for trademark pricing and transfer in Vietnam
industries from manufacturing, production to commerce, real estate,
construction, etc. In terms of legal framework and activities and in applications
or in use. Authors also use a construction case of LICOGI (general company in
construction and infrastructure in Vietnam) as reference for pricing issues.
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Our research is one of the first research works focusing on this theme.
The novelty and creativity of the project will be described as follows:

*The research constructs the comprehensively theoretical model and
grounds regarding pricing for trademark transfer including principles for
pricing, factors affecting pricing and pricing methods. The doctrines in transfer
price in trademark transfer will be researched and developed.

*The research analyses and compares Vietnam’s law, regime and
practice in pricing for trademark transfer with other countries’s including
developed countries (USA & EU) and developing countries (India & China).
Consequently, the good examples for Vietnam will be come out.

* The research will set out the theoretical and practical bases as well as
the principles for improvement of law and regime in pricing for trademark
transfer in Vietnam.

¢ The research will produce the particular and detailed recommendations
for improvement of law and regime in pricing for trademark transfer in
Vietnam.

* The law & economics method which is the modern method studying
the legal issues in the economic aspects will be used to implement our
researches in this project.

Pricing v. Valuation

In relation to the trademark transfer, there may be three relevant parties.
The first party is a transferor. The second party is a transferee. The transferor
wants to get the highest price as possible and the transferee is willing to pay the
lowest possible price. It is difficult to assess how much is good for both parties
because there are a lot of factors motivating the parties’ choice. As we have
already analyzed, it is very difficult to realize trademark value. So, if the price is
blindly low set, the transferor may put herself into risks. In contrast, if the price
is blindly high set, the transferee may put himself into risks. To reduce the risks
as well as transactional costs, the transferor and transferee would engage an
expert to value the relevant trademark.

The result of valuation is value conclusion. It is noticeable that the
trademark value concluded by the expert is not a price. The parties may
mutually set a price which is different from the value conclusion. However, the
management of either parties or both may be accountable for the difference to
shareholders or relevant government agencies (i.e. taxation agency). Further,
because the trademark value may change over time, the value conclusion could
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be only valid for a period of time. It is undeniable that the value conclusion
shall be subject to the inputs. Therefore, we may have various value conclusions
for a trademark. Which value conclusions shall be used is dependent on the
parties’ discretion.
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