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Abstract:

Relevant issues of the administrative and legal status of subjects of special competence in
relation to public administration in the field of intellectual property are considered. Main
content. A circle of specified subjects in the system of subjects of public administration is
determined. The role of subjects of special competence in the fulfilment of tasks of public
administration in the sphere of intellectual property is identified. Classification of subjects of
special competence regarding public administration in this field is presented. Features of the
administrative or legal status of each group of subjects of special competence in relation to
public administration in the field of intellectual property are analyzed. Specifics of the
influence of these subjects on legal relations arising in the sphere of intellectual property are
characterized. Materials and methods research based on the analysis of documentary
sources. the basis is the dialectical method of cognition of the facts of social reality,
on which the formal legal and comparative legal approaches are largely based.
Conclusions are drawn about the place of subjects of special competence in relation to public
administration in the field of intellectual property among other subjects. Proposals on the
necessity to improve current domestic legislation in the sphere of intellectual property are
formulated.

Keywords: Public administration; Intellectual property; Legal regulation; Relation; Sphere;
Subjects of special competence

* Received: February 12, 2021, revised: April 16, 2021, accepted: June 18, 2021, Published: 31
August, 2021.

' Professor, Doctor of Science in law, Professor at the Department of Administrative and Customs
Law, University of Customs and Finance, Ukraine. ORCID ID: https://orcid.org/0000-0001-9134-8499.

2 Doctor of Science in law, Associate Professor, Professor, Department of General Legal
Disciplines, Donetsk Law Institute of the Ministry Ministry of Internal Affairs of Ukraine, Ukraine. ORCID ID:
https://orcid.org/0000-0003-2919-5545

3 Ph.D., Associate Professor, Head of Department of economic and information security, Dnipro
State University of Internal Affairs, Dnipro, Ukraine. ORCID ID: https://orcid.org/0000-0002-6661-4617.

4 Ph.D., Associate Professor, Professor of the Department of Operatively-Search Activities, Odessa
State University of Internal Affairs, Ukraine. ORCID ID: https://orcid.org/0000-0002-3253-9225.

5 PhD in Law, senior scientific officer, Professor of the Department of Law, Dniprovsky
Humanitarian University Dnipro, Ukraine. ORCID: https://orcid.org/0000-0002-0571-0437

221


http://dx.doi.org/10.15408/jch.v9i2.22234
https://orcid.org/0000-0001-9134-8499

Yevhen Leheza, Yuriy Deliya, Eduard Ryzhkov, Serhii Albul, Oleksandr Shamara

Peraturan hukum status subjek kompetensi khusus dalam kaitannya dengan
administrasi publik di bidang kekayaan intelektual di Ukraina

Abstrak.

Masalah yang relevan dari status administrasi dan hukum mata pelajaran kompetensi
khusus dalam kaitannya dengan administrasi publik di bidang kekayaan intelektual
dipertimbangkan. Isi utama. Lingkaran mata pelajaran tertentu dalam sistem mata
pelajaran administrasi publik ditentukan. Peran mata pelajaran kompetensi khusus dalam
pemenuhan tugas administrasi publik di bidang kekayaan intelektual diidentifikasi.
Klasifikasi mata pelajaran kompetensi khusus tentang administrasi publik di bidang ini
disajikan. Fitur status administrasi atau hukum dari setiap kelompok mata pelajaran
kompetensi khusus dalam kaitannya dengan administrasi publik di bidang kekayaan
intelektual dianalisis. Spesifik pengaruh subjek ini pada hubungan hukum yang timbul di
bidang kekayaan intelektual dicirikan. Bahan dan metode penelitian berdasarkan analisis
sumber dokumenter. Basisnya adalah metode kognisi dialektis atas fakta-fakta realitas
sosial, yang menjadi dasar sebagian besar pendekatan hukum formal dan hukum
komparatif. Kesimpulan diambil tentang tempat mata pelajaran kompetensi khusus dalam
kaitannya dengan administrasi publik di bidang kekayaan intelektual antara mata pelajaran
lainnya. Proposal tentang perlunya meningkatkan undang-undang domestik saat ini di
bidang kekayaan intelektual dirumuskan.

Kata kunci: Administrasi publik, Kekayaan intelektual, Regulasi hukum, Hubungan,
Lingkungan, Mata pelajaran kompetensi khusus

MpaBoBoe perynmpoBaHue ctatyca Cy6LeKToB 0CO60M KOMNETEHLMN B OTHOLIEHUU

rocyAapcTBEHHOro ynpaBneHus B chepe MHTENNeKTyansHON COGCTBEHHOCTH

B YKpauHe

AHHOTauus
PaccmoTpeHbl akTyanbHble BOMPOCHI aAMMHWUCTPATMBHO-MPABOBOTO CTaTyca CybbekToB
0co60ii KOMNETEHLWM MPUMEHUTENBHO K TOCYAAPCTBEHHOMY YMpaBneHuio B cdepe
WHTENnekTyansHoi cobeteHHocTH. OcHoBHOE copepxaHne. OnpeneneH Kpyr ykasaHHbIX
cybbekToB B cucTeme CyOBEKTOB roCyAapCTBEHHOTO ynpaBnewws. BbiseneHa pormb
CyOBEKTOB  CneunanbHoM  KOMMETEHUMM B BbINOMHEHWMM 3aay  roCYAapCTBEHHOrO
ynpaBneHvs B cdepe MHTENnekTyansHon cobetBeHHocTH. MpeacTasneHa knaccudmkaums
npeameToB 0COBOM KOMMETEHUMW TOCYAApCTBEHHOrO ynpaBneHns B 3ToW obnacTu.
Ananuanpylotcs 0COBEHHOCTV aAMWHUCTPATVUBHO-MPABOBOTO CTaTyca Kaxaow rpynmbl
Cy6BbeKToB 0COBOM KOMMETEHLMN MPUMEHWUTENBHO K FOCYAapCTBEHHOMY YMpaBneHuo B
cepe nHTENNEKTyanbHoW cobeTBeHHOCTU. OxapakTepuaoBaHa cneunduka BIMSHUS 3TUX
CyOBbEKTOB Ha MpaBOOTHOLIEHWS, BO3HMKAOWME B  Cepe  MHTenneKTyanbHom
cobcTBeHHocTH.  Matepuanbl M MeTogbl  WCCMEAOBaHMS Ha OCHOBE aHanusa
AOKYMEHTambHbIX MCTOYHWKOB. B OCHOBE NEXUT AUANEKTUYECKUIA MeTO NO3HaHWs (DaKToB
COLManbHON [eCTBUTENBHOCTM, HA KOTOPOM B 3HAYMTENbHOW CTenenn Basupyrotcs
thopmarnbHO-NpaBoBOM U CPABHUTENBHO-NPaBOBOM Noaxodbl. CAenaHbl BbIBOALI O MeCTe
cy6bekToB 0COBOI KOMMNETEHLUWMM NO OTHOLLEHMIO K FOCY[APCTBEHHOMY YMpaBfieHnio B
cthepe MHTENneKTyansHo coBCTBEHHOCTM cpeay Apyrux cybbekToB. CopmynmpoBaHs
MpeanoxeHnss 0 HeobXOAMMOCTM COBEPLUEHCTBOBAHMS [eEiCTBYIOLIEro  yKpauHCKOro
3aKoHoAaTenbCTBa B 0611acTy MHTENNEKTYanbHO COBCTBEHHOCTM.
KntoueBble cnoBa: [ocyaapcTBeHHoe ynpaBnenue, MHTennektyansHast COBCTBEHHOCTb,
MpaBoBoe perynuposanue, OTHowerus:, Cchepa, CyObekTbl 0co60i KOMNETEHLMN.
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A.INTRODUCTION

The efficiency of the fulfilment of tasks of public administration in the
field of intellectual property depends on many factors, among which a special
place belongs to the presence of a modern system of its subjects, as well as the
efficiency of preparation and advanced training of relevant specialists and
information and analytical support for their activity. The process of formation
of such a system is still far from completion. However, at the same time, one
can agree with the statement that the foundations of the legislative provision of
the activity of this system have already been laid down, which creates the space
for the gradual development of other important components of it. First of all, it
concerns the determination of features of the administrative and legal status of
subjects of public administration in the field of intellectual property.

However, issues of determination of the administrative and legal status
remain today relevant in relation to a number of unresolved theoretical and
practical issues in this sphere. Despite the intensity and a wide range of
research devoted to various aspects of these problems, many issues in this field
are still controversial. Meanwhile, the strength of the foundation for the
innovative development model, its modernization, increase of competitiveness
in the world socio-economic system depend on the resolution of the problem of
creating an effective system of subjects of public administration in the field of
intellectual property in Ukraine, with a clear definition of their administrative-
legal status. And on this, in turn, - the prospects of creating jobs in new
industries that are the face of the world economy of the XXI century - a
knowledge-based economy.

A special place in the system of subjects of public administration in the
sphere of intellectual property is occupied by state authorities with special
powers in this field. Therefore, execution of mostly the same function of public
administration is laid upon subjects of special (functional) competence, which
includes authorities performing executive, supervisory, regulatory, and
registration-authorization functions. These authorities provide for the
implementation of state policy in a certain sphere, conduct management on
issues of common interest to all or many sectors of the economy. Subjects of
special competence in relation to public administration in the field of
intellectual property should include those who, along with the performance of
their main functions, also take part in public administration in the specified
field. This group of subjects, depending on the peculiarities of their
administrative-legal status, is divided into law-enforcement, regulatory, and
judicial agencies.
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B. METHODS

The methodology of science can be considered as part of science studies,
which research the structure of scientific knowledge, means, and methods of
scientific cognition, ways for grounding and developing the knowledge
(Methodology of the Current Constitutional Law of Ukraine). The methodology
of researching the problems of foreign science of administrative law and
determining possible areas of its adaptation in Ukraine is an orderly unity of
mutually agreed worldview principles and methods that allow
comprehensively study of legal properties and qualities of national
administrative law system and determine the essence and content of legal
relations between its main constituent elements. In the course of the conducted
research general scientific and special scientific methods have been applied. In
particular, dialectical and historical methods are used in studying the origin
and development of the science of administrative law. The dialectical laws of
unity and opposition, the accumulation of a certain number of relevant facts,
and their transition to a new quality of the form and content of the science of
administrative law are applied.

C.RESULT AND DISCUSSION

Law enforcement authorities, which should include only those specifically
created by the state to carry out any main law enforcement function under a
clearly established law procedure, are endowed with important powers
regarding public administration in the field of intellectual property. It is
precisely this line of activity for the law enforcement authority to be the
principal (main or priority) activity. Thus, based on the above, the system of
law enforcement authorities of Ukraine may have the following form: Security
Service of Ukraine, prosecution authorities, internal affairs bodies of Ukraine,
State Fiscal Service of Ukraine, Department of State Guard of Ukraine, State
Penitentiary Service of Ukraine, National Guard of Ukraine, and state border
guard authorities. The analysis of the statutory enactments, which secure the
legal status of these state law enforcement institutions, namely their tasks,
functions, and powers, testifies that some of them (the Security Service of
Ukraine, the bodies of the Prosecutor’s Office of Ukraine, the bodies of internal
affairs of Ukraine) are subjects of public administration in the sphere of
intellectual property. The most important difference between their activities in
relation to public administration in the field of intellectual property from the
activities of other actors operating in this area is that it is associated not only
with the organization of the protection of rights to intellectual property objects
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but with its active form - security.

In accordance with the Law of Ukraine «On the Security Service of
Ukraine) (Official site of the Verkhovna Rada of Ukraine. 1992), the security
service participates in the development and implementation of measures to
ensure the protection of state secrets (in particular, regarding secret inventions
and utility models as objects of intellectual property) a secret invention or a
secret utility model are objects containing information classified as state
secrets), assistance in preserving commercial secrets (in the manner prescribed
by the law of the SSU, assists enterprises, institutions, organizations, and
entrepreneurs in preserving their commercial secrets, the disclosure of which
may harm the vital interests of Ukraine, is responsible for the state policy on
holographic protection of goods and documents, and carries out state control
and coordination of activities in this area). In addition, while analysing the
powers of the SSU, we also note that, although the counteraction to the
intellectual property offenses does not fall within its direct competence, the SSU
must provide assistance through available forces and means, including
technical, to the National Police bodies, other law enforcement agencies in the
fight against offenses, including violations in the field of intellectual property.

Important functions of the subject of public administration in the field of
intellectual property are carried out by the of Public Prosecutor General’s Office
of Ukraine. According to Art. 1 of the Law of Ukraine «On Prosecutor’s Office),
the prosecutor’s office, in the manner prescribed by this law, exercises the
functions established by the Constitution of Ukraine in order to protect the
rights and freedoms of man, the general interests of society and the state
(Official site of the Verkhovna Rada of Ukraine, 2014).

Due to the fact that the illegal reproduction, replication, and distribution,
including through the implementation of import-export operations, intellectual
property objects violate, as a rule, the rights and legitimate interests of citizens,
in accordance with Art. 23 of the above-mentioned law, the representation by
the prosecutor of the interests of a citizen or a state in court is to carry out
procedural and other actions aimed at protecting the interests of a citizen or a
state. A significant role in stopping the illicit circulation of goods containing
objects of intellectual property is played by the interaction between the
departments of the customs service and the prosecutor’s office of Ukraine.

In the realization of the tasks of public administration in the field of
intellectual property, the Ministry of Internal Affairs of Ukraine (hereinafter -
the MIA of Ukraine) and its structural divisions play an important role. In
particular, the MIA of Ukraine participates in the formation and maintenance of
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a scientific and scientific-technical policy of the state in the sphere of protection
of public relations related to the protection and security of human rights and
freedoms, public security and order, crime prevention, etc. (Official site of the
Verkhovna Rada of Ukraine, 2015). At the same time, units of the National
Police of Ukraine, in particular, the Department of Economic Protection of the
National Police of Ukraine (hereinafter - the DEPNPU) and the Department of
Cyber Police of the National Police of Ukraine (the DCNPU), play a leading role
in preventing offenses in the field of intellectual property.

DEPNPU was formed according to the order of the National Police of
Ukraine. Among the functions of the DEPNPU, the use of anti-crime measures
in state authorities, property rights, intellectual property, related to
counterfeiting, and also the provision of compensation for losses caused by
these crimes, are separately identified. Similar tasks and functions are assigned
to all the administrations (departments) of the DEPNPU at the local level. Thus,
counteraction to crimes in the field of intellectual property is one of the main
functions of the DEPNPU but this does not affect the structure and
specialization of its employees since the current structure of the DEPNPU does
not provide for separate departments for combating crimes in the field of
intellectual property, which usually significantly reduces the effectiveness of
activities in this area. In practice, operational cases concerning crimes in the
field of intellectual property are transferred for the development to one of the
employees of departments of economic protection at the local level, however, as
specialists note, there are few such cases for today.

Another division of the National Police of Ukraine, which directly deals
with counteracting crimes against intellectual property, is the DCNPU. It was
created in accordance with the order of the National Police of Ukraine. The
DCNPU includes the Office for the Prevention of Crimes in the Sphere of
Intellectual Property and Economic Activities (OPCSIPEA), which is managed
by the Deputy Head of the DCNPU - the head of the OPCSIPEA. The
OPCSIPEA’s structure includes three departments: counteraction to crimes in
the sphere of electronic commerce, counteraction to crimes in the sphere of
circulation of illegal content and telecommunications, and counteraction to
crimes in the sphere of payment systems. Accordingly, the counteraction to
crimes against intellectual property related to the use of computer technologies
is a priority task of the DCNPU. Information reports, presented on the official
site of the DCNPU, confirm the effectiveness of the measures applied in the
field of counteraction to crimes against intellectual property. Thus, according to
the report of the DCNPU as of April 30, 2016, the detection of the clandestine
manufacture of counterfeit copies of household chemicals, trademarks as Ariel,
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Tide, Head & Shoulders, Fairy, and Vanish was revealed in Lutsk. And the
investigative police unit in the Rivne region opened a criminal proceeding
under Art. 229 of the Criminal Code of Ukraine, within the framework of which
there were established persons involved in the organization of the said criminal
offense, the workers who were engaged in the packaging of counterfeit, as well
as customers, who subsequently realized this counterfeit to citizens (Cyber
police exposed in Lutsk underground production of household chemicals
brands "Ariel", "Tide", "Head & Shoulders", "Fairy" and "Vanish": report of the
Cyberpolice Department of the National Police of Ukraine, 2016). Of course, the
creation of a special department in the structure of the National Police of
Ukraine to counteract crimes against intellectual property on the Internet
should be considered positive and very relevant, however, it should also be
noted that the activities of these units are more related to the stoppage of
crimes in the specified area since the specifics of the latter is such that they are
most often manifested by the consequences. Public coverage of the positive
experience of countering cybercrimes related to the violation of intellectual
property rights certainly has a certain preventive effect on persons who are
prone to commit crimes in the field of intellectual property, but at the same
time, in our opinion, the staff of the DCNPU should conduct purposeful
development and carry out measures for the prevention of cybercrime against
intellectual property, committed with the help of computer technologies.

The Ministry regularly conducts such operational and preventive
measures as the operation «Intelligence», operation «Pirates», etc.,, on the
development of intellectual property market subjects, during which one of the
priority areas of work is defined as counteraction to the sales and the
manufacture of counterfeit products using signs for goods and services of well-
known Ukrainian and foreign manufacturers, as well as the fight against
Internet piracy (Vyazmikin, 2016).

In particular, the Antimonopoly Committee of Ukraine has a significant
influence on the activities of economic entities. Acting as a central executive
body with a special status, it protects the interests of business entities from
unfair competition related to the unlawful use of intellectual property objects in
relation to the misuse of commercial designations, the unlawful use of goods by
another manufacturer, and copying the appearance of the product. The
Antimonopoly Committee of Ukraine exercises state control over the
compliance with legislation on protection against unfair competition.

The actions that are recognized as unfair competition and violate the right
of intellectual property are: unlawful use of the business reputation of the
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business entity (use of the name, commercial (corporate) name, trademark
(mark for goods and services), promotional materials, the registration of
packaging of goods and periodicals, other marks without the permission
(consent) of an entity that has previously started using them or similar marks in
economic activities that led or may result in confusion with the activity of this
entity), creation of obstacles to business entities in the process of competition
(introduction into economic circulation under its mark of goods of another
manufacturer by changing or removing the marks of the manufacturer without
the permission of the authorized person, reproducing the appearance of the
product of another entity and introducing it into economic circulation without
a single indication of the manufacturer of a copy that may lead to confusion
with the activity of another entity), and the achievement of unlawful
competitive advantages and improper collection, disclosure, and use of
commercial secrets.

In the machinery of the SFSU, the aforementioned function is assigned to
the Office for Organisation of Customs Control and Registration of the Customs
Department, which includes the Division for the Protection of Intellectual
Property Rights and Export Control. The SFSU, in accordance with its
functions, ensures the keeping of the customs register of intellectual property,
which, based on statements of owners of property rights to intellectual
property, includes already more than 1.5 thousand objects. According to the
European Union, 25 million products are falsified annually. With the
development of technologies, counterfeits are being improved, therefore, the
issue arises about setting up continuous training of customs officers, improving
control facilities, and creating special units at the customs border to counteract
counterfeit goods.

The SSUFSCP, in accordance with the tasks entrusted to it, generalizes the
practice of applying legislation on matters within its competence, develops
proposals for the improvement of legislative instruments, acts of the President
of Ukraine, the Cabinet of Ministers of Ukraine, laws and regulations of
ministries and, in the prescribed manner, submits them to the Minister, who
ensures the formation of state policy in the relevant field. In particular, in the
field of plant variety rights protection, the SSUFSCP organizes and conducts
state supervision (control) of: compliance with the requirements of the
legislation on the protection of rights to plant varieties in the field of
production, use, storage, sale, and reproduction of planting material of plant
varieties; preservation of plant varieties, registration of licensing agreements for
their use and payment of royalties; conducting primary seed growing by
owners of proprietary rights of intellectual property and supporters of plant
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varieties; acquisition of rights to plant varieties and their registration; import of
planting material (seeds) of unregistered plant varieties in Ukraine; the
observance of the personal non-property right of authorship to the variety, the
property right of the holder of the variety, the right of prior use and the right to
renew the rights to a variety, the right to spread the variety in Ukraine, the
rights of the author of the variety in the event of the owner’s refusal from the
property right to the variety, the order of removal from Ukraine of the planting
material (seeds) of plant varieties containing an object of intellectual property,
requirements of an agreement between the employer and the author of the
variety for the payment of fair remuneration (Official site of the Cabinet of
Ministers of Ukraine, 2015).

Effective public administration in the field of the protection of plant
variety rights is impossible without the availability of appropriate examination
facilities (due to the fact that crop production (along with animal husbandry) is
traditionally considered as a leading branch of agriculture since the products of
this industry form the basis for ensuring food security of the state), a leading
role among which is played by the Ukrainian Institute for Plant Variety
Examination, established in June 2002 through the reorganization of the State
Centre for Certification, Identification, and Quality of Plant Varieties of the
State Commission for Testing and Protection of Plant Varieties of the Ministry
of Agrarian Policy and Food of Ukraine. The Institute is the basic research
institution of the state system of protection of rights to plant varieties, which
priority research areas are the implementation of projects in the field of
protection of rights to plant varieties and conduct of state scientific and
technical expertise of plant varieties as objects of intellectual property.

Separate powers regarding the public administration in the field of
intellectual property are entrusted to the State Service of Ukraine for Geodesy,
Cartography and Cadastre (SSUGCC), which, in accordance with the tasks
entrusted to it: coordinates the activities related to the establishment,
standardization, accounting, registration, use, and preservation of geographical
names; organizes an appropriate examination of geographical names; provides
for the creation and maintenance of the State Register of Geographical Names,
controls the use and preservation of geographical names; defines stable
geographic features on the territory of Ukraine; carries out in the established
manner the definition of the boundaries of geographical areas, which are
associated with special properties, certain qualities, and other characteristics of
goods, and provides relevant conclusions (Official site of the Cabinet of
Ministers of Ukraine, 2013).
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Among the wide range of tasks entrusted to the Ministry of Health of
Ukraine, it carries out the formation of state policy in the field of protection of
intellectual property and access to medicines (Official site of the Cabinet of
Ministers of Ukraine, 2015). This ministry is also a specially authorized body for
the definition and control of special properties, certain qualities, and other
characteristics of goods in relation to food, food raw materials, and mineral
waters.

As the subject of public administration in the field of intellectual property
of special competence, the Ministry of Culture of Ukraine (MCU) is responsible
for the formation of state policy in the field of cinematography, culture, and
arts, cultural heritage protection, export, import, and return of cultural
property, state language policy, restoration and preservation of national
memory, and also a specially authorized body for the determination and
control of special properties, certain qualities, and other characteristics of
products of folk artistic crafts. Although until recently, economic growth has
been associated with technological and innovative development in technical
fields (industrial society), with Ukraine’s choice of the transition to the
information society (post-industrial society), the sphere of culture goes to a
qualitatively new level of development and communications. The provision of
cultural services is increasingly turning into a «cultural industry» in which
various goods and services are created and distributed. Culture encourages
creativity and innovation. In this context, the important task of the Ministry of
Culture should be the activation and strengthening of unique local traditions
and customs, encouraging the process of revival and development of
traditional Ukrainian folk crafts.

The Ministry of Culture exercises separate powers regarding public
administration in the sphere of intellectual property through the Ukrainian
State Film Agency subordinate to it. This body issues national certificates for
the right to distribute and display films and, in carrying out this activity, takes
measures to protect intellectual property rights, implement copyright and
related rights.

In the field of appraisal of property rights to objects of intellectual
property right, the SPFU organizes training of appraisers, in particular,
approves requirements to heads of entities of appraisal activity and appraisers,
approves the composition and procedure of the examination committee for the
training of appraisers in the direction «Estimation of integral property
complexes of shares, securities, property rights and non-property assets,
including assessment of rights to intellectual property objects), organizes their
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work, approves training programs and examinations.

The judicial branch is endowed with its own powers on public
administration in the field of intellectual property, and as a result of its
reformation, there were principal changes (Petrenko, 2015). The fact is that over
the last years, the idea of deepening the specialization of courts in intellectual
property disputes was actively discussed in Ukraine, and in this regard two
main points of view were formed: to create a separate specialized court (Koval,
2016) or to introduce appropriate chambers as a part of local and appellate
courts (Baadzhi, (2014). In the end, the first concept won, and on September 29,
2017, the President of Ukraine based on Part 6 of Art. 19 and Part 5 of Art. 153
of the Law of Ukraine «On the Judiciary and Status of Judges) signed the
Decree «On Establishment of Intellectual Property High Court) (Official site of
the President of Ukraine, 2017), and the next day, the State Judicial
Administration, in agreement with the Supreme Council of Justice, by its order
determined the number of judges in a new court - twenty-one posts. According
to domestic experts, the very formation of a separate abovementioned court
will contribute to solving the problem of delimitation of the jurisdiction of
courts in the consideration of cases on issues of intellectual property and,
accordingly, will ensure the application of the same and correct judicial
practice in resolving relevant disputes. Also, the creation of this court will be
aimed at building an effective intellectual property rights protection system
taking into account international standards and, in addition, will improve the
investment attractiveness of our state (Leheza etc, 2020).

Until recently, around ninety specialized courts were operating in the
world. This trend is related, first of all, to the development of public relations in
the field of intellectual property, as well as the entry of countries in which such
courts exist, to the World Trade Organization (WTO) (although accession to it
and the accession to the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS) do not oblige countries to set up relevant specialized
courts, and many states make such decisions on their own initiative). The
names of specialized courts on intellectual property are different in different
countries of the world. For example, in Germany, this court is called the
Federal Patent Court, while in Japan - the Intellectual Property High Court.
However, the title is not the only aspect that distinguishes specialized courts in
this area. First of all, it is about jurisdictional differences. Thus, intellectual
property courts in Austria, the United Kingdom, Ireland, and Switzerland are
based on the use of standards of the civil process, while there is a combination
of standards of administrative and civil processes in Germany, and only
administrative in Sweden (Kolesnikova etc, 2016).
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Also, the High Intellectual Property Court will include the Appeals
Chamber on Intellectual Property, which, according to paragraph 3 of Art. 25 of
the CPC of Ukraine will review the decisions made by this court on appeal.
Consequently, consideration of cases on intellectual property issues will be
carried out in accordance with the rules of commercial court proceedings
(Zaitseva, 2015).

. At the same time, this will happen with certain peculiarities, in particular:
the parties to the relevant disputes will be not only business entities (legal
entities and individual entrepreneurs) but also ordinary individuals; state
authorities and local self-government bodies will also take part in disputes
concerning the invalidation of acts of such bodies that violate intellectual
property rights; collective consideration of cases is being introduced (Vatsyk,
2017).

The Concept of the High Intellectual Property Court, however, contains a
number of problematic issues. The first is the territorial remoteness of the High
Intellectual Property Court since it will be located exclusively in the city of
Kyiv, which naturally will cause the problem of access to this court by the
majority of ordinary citizens of Ukraine. Secondly, there is a lack of ex parte
proceedings in the CPC of Ukraine. In particular, the issue of the procedural
mechanism of recognition of a trademark as well-known, which in any
circumstances cannot be actionable, is not solved. The third problem is the
problem of the professionalism of future judges - the Specialized Intellectual
Property Court should unite people with both experience in this area and the
corresponding special education (special knowledge). However, the legislator
has for some reason decided that persons who may not have either the first one
or the other can work in the High Specialized Court. This applies, first of all, to
judges who have only a requirement for three years’ service as a judge. In this
case, such experience in the field of intellectual property or consideration of
other disputes does not matter. And finally, fourthly, the negative aspect seems
to be the lack of a specialist (advisor) in the court process, who has special
knowledge of the practice of applying intellectual property law, as the new
version of the CPC of Ukraine makes participation of a specialist in the process
limited only by court assistance in the use of technical means. In this regard,
according to a part of the scientists, it is expedient to introduce such a specialist,
who could be involved in court in order to assist in establishing the actual
circumstances of the case, providing oral advice or explanations (Zakharenko,
2014).

Consequently, today the formation and start of work of the High
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Intellectual Property Court contain many unresolved issues of both procedural
and organizational nature, which deepens the already complex task of the
functioning of such a judicial branch in the judicial system of Ukraine.

D. CONCLUSIONS

The system of subjects of public administration in the field of intellectual
property is based on the generally acknowledged theory of state administration
of their division into bodies of general, sectoral, and special competence. The
basis of this classification is the scope and nature of competences in relation to
objects of intellectual property, subjects of intellectual property rights, and
functions of their public administration. Subjects whose competence includes
the exercise of all functions related to public administration in the field of
intellectual property in one or another volume, regardless of the type of the
object of intellectual property and the subjects of their use, are bodies of general
competence. They, along with sectoral and special actors, solve other issues of
socio-economic development of the state.

The bodies of special competence ensure implementation of the state policy
in one or several spheres by providing administrative services, state
supervision (control), a generalization of the practice of application of
legislation, development of proposals for the improvement of legislative acts.
Executive authorities and their officials, as well as in a number of cases other
entities, which are endowed with state powers that allow the latter to exercise
regulatory influence on social relations, as well as the participants in these
relations with the aim of organizing the lawful possession, use, and disposal of
intellectual property rights, should be considered as subjects of special
competence regarding public administration in the field of intellectual property.
And the determination of their administrative and legal status will allow
creating a reliable system of legal protection of the results of the intellectual
creative activity.
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