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Abstract

Economic globalization has an impact on the dynamics of adjusting the legal rules
established in Indonesia. One of them is the legal unification format called the Omnibus
Law on Job Creation. The Omnibus Law on Job Creation collects laws related to
development and investment. The new thing in this law is the formation of a new
institution called the Sovereign Wealth Fund. Various privileges are given to an institution
called the Indonesia Investment Authority (IlA), ranging from not being held accountable
for a loss to being audited only by a public accountant. This article discusses how laws
and regulations build the construction of the Sovereign Wealth Fund Indonesia. The
main problem that was analyzed is how the position of the Sovereign Wealth Fund in the
structure of the Indonesian state institutions, besides that, it also discusses the issue of
the authority and responsibility of the Sovereign Wealth Fund as well as the privileges
provided by laws and regulations. All of these issues be the scope of discussion that
provides an overview of Indonesia's Sovereign Wealth Fund. The discussion was
conducted using a normative juridical method through qualitative analysis using a
statutory approach and legal philosophy approach. The inductive conclusion is expected
to provide input in strengthening IIA construction so as not to get demands for
discriminatory treatment by other state institutions, and the goal of being established by
the I1A to accelerate national economic development can be realized.
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Keistimewaan Indonesia Investment Authority
Dalam Omnibus Law Cipta Kerja Indonesia

Abstrak
Globalisasi ekonomi berdampak pada dinamika penyesuaian aturan-aturan hukum yang
ditetapkan di Indonesia. Salah satunya adalah format penyatuan hukum yang diberi nama
Omnibus Law Cipta Kerja. Omnibus Cipta Kerja ini menghimpun undang-undang yang berkaitan
dengan pembangunan dan investasi. Hal baru yang diatur dalam undang-undang ini adalah
pembentukan lembaga baru yang diberi nama Soverign Wealth Fund. Berbagai keistimewaan
diberikan kepada lembaga yang diberi nama Indonesia Investment Authority (IIA), mulai dari tidak
dapat dimintakan pertanggung jawaban apabila mengalami kerugian hingga hanya dapat diaudit
oleh akuntan publik. Artikel ini membahas mengenai bagaimana peraturan perundang-undangan
membangun konstruksi Soverign Wealth Fund Indonesia. Permasalahan utama yang dianalisis
adalah bagaimana kedudukan Soverign Wealth Fund dalam struktur lembaga negara Indonesia,
selain itu juga dibahas mengenai persoalan kewenangan dan tanggung jawab Soverign Wealth
Fund serta keistimewaan-keistimewaan yang diberikan oleh peraturan perundang-undangan.
Kesemuaan permasalahan ini menjadi ruang lingkup pembahasan yang akan memberikan
gambaran mengenai Soverign Wealth Fund Indonesia. Pembahasan dilakukan dengan metode
yuridis normatif melalui analisis secara kualitatif yang menggunakan pendekatan perundang-
undangan dan pendekatan filsafat hukum. Kesimpulan secara induktif diharapkan dapat
memberikan masukan dalam menguatkan konstruksi IlA agar tidak mendapatkan tuntutan
perlakuan diskriminasi oleh lembaga negara lain, dan tujuan didirikan IIA untuk percepatan
pembangunan perekonomian nasional dapat terealisasi.
Kata Kunci: Keiistimewaan, Indonesian Investment Authority, Omnibu Law Cipta Kerja,
Lembaga Pengelola Investasi

MpuBunernm uHBecTULMOHHOTO ynpaBnenus NHaoHesun no 3akoHy OmHMbYca o
co3faHum padounx mect B UHaoHe3MM

AHHOTaums
OkoHomuuyeckass rmobanu3auus BRAWSET Ha  AMHAMUKYy PEerynvpoBKW MPaBOBbIX  HOPM,
yCTaHoBneHHbIX B MHAoHe3nn. OaHa 13 HUX - 3TO topuaNdecknin hopmaT YHUGUKaLKM, KOTOpbIiA
Ha3biBaeTcs 3akoHom OmHubyca o cospaHum pabounx mecT. 3akoH OmHMBYyca 0 coapaHum
paboumx MecT BknoYaeT B cebs 3aKOHbI, CBA3aHHbIE C Pa3BUTUEM W WHBECTULMAMMW. HOBbIM B
9TOM 3aKOHE SBMSETCH CO3AaHWe HOBOTO yuypexaeHws noj HassaHuem PoHp HaumoHanbHoro
BnarococtosHus (Sovereign Wealth Fund). YupexaeHuio, HasbiBaeMoMy WHBECTULMOHHBIM
YnpaeneHuem WHgoHeaun (IIA), npefocTaBnslTCA pasnuyHble MPUBMNErN, OT OTCYTCTBUSA
OTBETCTBEHHOCTU 32 YObITKW JO NPOBEPKN TOMBKO rOCYAAPCTBEHHBIM ayAUTOPOM. B aToi cTaThe
obcyxnaetcs, kak 3akOHbl M HOPMaTMBHble akTbl CTposT CTpykTypy ®oHga CyBepeHHoro
brarococtosHns  MHaoHesmn. OcHoBHas npobnema, koTopas Obina npoaHanu3MpoBaHa,
3akrioyaeTcs B ToM, kakoe nonoxenue y ®oHga CyBepeHHoro bnarococtosiHus B CTPYKType
rOCyAapCTBEHHbIX yupexaeHn WHpoHesun, nmomumo 3Toro, Takke obcyxaaeTcs Bompoc O
nonHomoumsix W oTBeTcTBeHHOCTW PoHpa CysepeHHoro bnarococtosHus, a Takke O
npuBunernsx, obecneyeHHbIX 3akoHamu W perynupoBaHusMW. Bce 3Tu Bompockl SBRAKTCH
npegmeToM 0BCyxaeHusi, KkoTopblil AaeT 063op ®Ponga CyBepeHHoro bnarococTosHus
WHpoHesnn. O6eyxaeHne npoBoAMNOCh C WUCMOMb30BaHWEM HOPMATWBHO- NMPaBOBOIO MeToAa
MOCPELCTBOM KaueCTBEHHOTO aHanuaa ¢ 1CroNb30BaHMEM CTATYTHOrO NoaxoAa M hunocodcko-
npaBoBoro noaxoga. peanonaraeTcs, YTO MHOYKTUBHbIA BbIBOA BHECET BKNaf B yKpenneHue
noctpoeHust lIA, 4tobbl He nomyuutb TpeboBaHUA O AMCKPUMMUHALMOHHOM OBpalleHun co
CTOPOHbI [PYrUX FOCYAAPCTBEHHbIX YYpeXOeHWi, W uenb, noctaeneHHas A ans yckopeHus
HaLMOHAMBHOTO SKOHOMWUYECKOTO Pa3BUTUS, MOXET BbITb peanu3oBaHa.
KntoueBbie Cniosa: Mpusunerus, MHBecTMumoHHoe Ynpasnexve MHgoHeawn, 3akoH Omunbyca
0 co3aaHum pabounx Mect, PoHA HaLMOHaNbHOro 6narocoCTosAHNUS
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A.INTRODUCTION

The Job Creation Bill (Omnibus Law on Job Creation) was passed into
law by the House of Representatives (Dewan Perwakilan Rakyat Indonesia) on
October 5, 2020 (Hamzah, 2020) was subsequently ratified by the President on
November 2, 2020, in State Gazette No. 245 under the name Law No.11 of 2020
concerning Job Creation hereinafter referred to as Omnibus Law on Job
Creation. The substance of the Omnibus Law on Job Creation is amending,
deleting and cancelling 79 laws relating to development and investment, which
are scattered in 186 articles. 11 clusters are discussed in the Omnibus Law on
Job Creation. One of them is the investment cluster and government projects. In
this cluster, there is a discussion about the formation of a Sovereign Wealth
Fund (SWF) which will manage funds from investors who will be placed in
Indonesia. SWF can carry out investments directly or indirectly and is even
allowed to collaborate with other parties (Lingga, 2020). The existence of this
SWEF is a government strategy to attract investors to be willing to invest their
funds in Indonesia. The purpose is that Indonesia's economic growth will
increase or at least be able to catch up with the level of economic growth with
neighbouring countries.

Indonesia's economic growth rate is still far behind Singapore and
Malaysia, which are Indonesia's closest neighbours. The slow rate of economic
growth is influenced by the value of the level of competition in business
activities carried out by a country, including the level of investment
competition. Based on the global competition index, Indonesia is still in 50th
rank, while Malaysia is in 27th rank and Singapore is in the top rank.

Tabel 1
Global Competitiveness Index (GCI) Ranking
2019 Diff. From 2018
Rank Country Score Rank Score

1 Singapore 84.8 +1 +1.3
27 Malaysia 74.6 -2 +0.2
40 Thailand 68.1 -2 +0.6
50 Indonesia 64.6 -5 -0.3
64 The Philippines 61.9 -8 -0.3
67 Vietnam 61.5 +10 +3.5

Source: GCI 2018, World Economic Forum
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The best position achieved by Singapore is the reason for the Indonesian
government to make it a role model, one of which is by establishing SWF which
adopts Temasek Singapore. Temasek as a Singapore-owned investment
enterprise was founded in 1974 and has reported net income until the end of
March 2019 of 313 billion Singapore dollars or equivalent to IDR3,214 trillion.
The amount of this value is around 1.5 times Indonesia's state revenue in the
2020 Draft State Budget. Temasek's investment in domestic companies reaches
26%, while those spread across Asia reaches 40%, and the remaining 34% are
spread across other continental countries (Tobing, 2020). Similar conditions
were carried out by Malaysia by establishing the Sovereign Wealth Fund which
was named Khazanah Nasional Berhad. The institution, which was established
on September 3, 1993, is domiciled under the Malaysian Ministry of Finance,
whose main function is to manage all commercial assets of the Malaysian
government and is the holder of the mandate of state financial assets. Currently,
the total assets of Khazanah Nasional Berhad reach US $ 29 billion, the majority
of which comes from internal funds and manages around US $ 42 billion to
support many strategic infrastructure projects in Malaysia (Sulaeman, 2020).
SWEF is the realization of a government investment management scheme
by an institution that was initiated in 2004. Initially, government investment
institutions were formed as an embodiment of the mandate of Article 41 and
Article 69 of Law No.1 of 2004 concerning the State Treasury. The formation of
government investment institutions begins with the establishment of a
Temporary Work Unit for the Government Investment Agency based on the
Decree of the Minister of Finance No. 1005/KMK.05/2006 concerning the
Determination of Government Investment Bodies that apply the Public Service
Agency (PSA) financial pattern. At the time of the enactment of Government
Regulation No.8 of 2007 concerning Government Investment, the Government
Investment Board was replaced by the Government Investment Center (GIC)
through the Minister of Finance Regulation No.52/PMK.01/2007 concerning the
Organization and Administration of the Government Investment Center.

The subsequent achievement of this Government Regulation was replaced
by Government Regulation No.1 of 2008 concerning Government Investment
and lastly amended by Government Regulation No0.49 of 2011 concerning
Government Investment. The strengthening of GIC is carried out by making it a
non-echelon organization in the field of government investment management
that is under and responsible to the minister of finance through the Secretary-
General of the Indonesian Ministry of Finance, based on the Regulation of the
Minister of Finance No.135/PMK.01/2011 concerning Organization and
Government Investment Creation Center. However, based on the Minister of

80 — JURNAL CITA HUKUM (Indonesian Law Journal). Vol. 9 Number 1 (2021). P-ISSN: 2356-1440.E-ISSN: 2502-230X



The Privilege of Indonesia Investment Authority in Indonesia Omnibus Law on Job Creation

Finance Regulation No.56/PMK.01/2014 concerning the Third Amendment to
the Minister of Finance Regulation No.135/PMK.01/2011, implementation of the
GIC organizational transformation has been postponed until it is declared
ready. Then were issued Law No.3 of 2015 on State Revenue Budget-change of
2015. In Article 23A paragraph (1) it is stated that all Government Investments
that are in the Government Investment Center are transferred to state equity
investments of the amount is IDR18.356 Trillion transferred to PT. Sarana Multi
Infrastructure. This transfer of funds has an impact on GIC, which has been
managing infrastructure funds into a vacuum. The vacuum of GIC performance
has urged the government to form an institution that can managing investment
in Indonesia centrally.

The existence of the Omnibus Law on Job Creation instructs the
establishment of a Sovereign Wealth Fund which will increase and optimize
asset value in the long term to support sustainable development (Article 156
Paragraph 2). The formation of the Sovereign Wealth Fund is expected by the
government to increase the rate of the nation's economy by attracting
investment funds that reach 3 times the equity or amounting to the US $ 15
Billion or the equivalent of IDR255 Trillion (Allard, 2020). Several things are
unique in the formation of the Sovereign Wealth Fund. This institution is a legal
entity where the initial capital of its establishment is IDR75 Trillion, which
comes from cash, state-owned asset, state receivables and state-owned shares in
State-Owned Enterprises (SOEs) or limited liability companies (Article 170
paragraph (1) Omnibus Law on Job Creation). The problem is that the
construction of SWF has been confused, starting from the form of its business
entity which is not expressly stated as a public legal entity or a private legal
entity. Another problem is that SWF capital comes from the state, but if it’s lost,
the SWF doesn’t responsible for the loss. Another problem is the auditor for
SWEF which is only carried out by a public accountant. The various privilege
given to SWF is interesting to discuss in this article, the point of views will open
up space in forming an SWF construction that is more conducive to realization
by the government.

B. METHODS

The method used in the preparation of this article is juridical
normative/documentary research (Soejono and Abdurrahman, 2003, p.112),
through a statute approach and legal philosophy approach (Sidharta, 2001,
p-23). The data used are secondary data, which obtained through tracing
primary, secondary and tertiary legal materials (Soekanto and Mamudiji, 2006,
p-10). After the data of the research has been collected, the next step is to

FSH UIN Syarif Hidayatullah Jakarta In Association with Poskolegnas UIN Jakarta - 81



Putu Samawati, Shinta Paramitha Sari

process the data, which begins with classifying the facts, classifying the legal
issues under study until finally conducting a legal analysis. An analysis is
carried out by the doctrinal method through prescriptive optics, which uses a
statutory approach and a legal history approach. The results of the analysis will
appear a conclusion that provides a legal view of the concept of the Indonesia
Investment Authority (Sunggono, 2007, p.10).

C. RESULTS AND DISCUSSION

1. Position of Sovereign Wealth Fund in The Structure of Indonesian State
Institutions

Article 156 The Omnibus Law on Job Creation wants the establishment
of a Sovereign Wealth Fund (SWF) which is an institution with special authority
in the context of managing central government investment. SWF is an
Indonesian legal entity established by the central government under the name
of the Indonesia Investment Authority (Sidik, 2020). The realization of the
implementation of the establishment of the Indonesia Investment Authority
(IIA) was carried out by establishing Government Regulation No.74 of 2020
concerning Sovereign Wealth Fund, hereinafter referred to as GR-SWEF. IIA is an
Indonesian legal entity that carries out planning, supervision and control of
Indonesian investment to increase and optimize long-term managed investment
value to support sustainable development (Article 5). The IIA carries out the
realization of its duties by establishing a head office in Jakarta and branch
offices outside the City of Jakarta and the Indonesian Territory (Article 4).
Based on Article 2 of the GR-SWF, IIA is a legal entity that is fully owned by the
Indonesian government and is directly responsible to the President for carrying
out its performance. Being a legal entity is the main requirement for the IIA to
be a legal subject who has the power or authority to support rights and
obligations. A legal entity as a social symptom is a real symptom as a fact in the
relationship, even though it is not tangible (Imaniyati, 2009, p.124). Based on the
theory of realism or organ theory, a legal entity is not abstract (fiction) and is
not an unsubjected wealth, but a real organism, which is truly incarnated in the
association of law, which can form its own will through the existing
instruments, like administrators and members. The function of a legal entity is
equated with a human function, so a legal entity is no different from a human
being a legal subject (Dignam and Galanis, 2009).

The basic reason why IIA must be in the form of a legal entity is that it
can be a legal subject that has the following characteristics (Asshiddiqgie, 2006,

82 — JURNAL CITA HUKUM (Indonesian Law Journal). Vol. 9 Number 1 (2021). P-ISSN: 2356-1440.E-ISSN: 2502-230X



The Privilege of Indonesia Investment Authority in Indonesia Omnibus Law on Job Creation

p.71): 1). Entity assets separated from the assets of other legal subjects; 2). Have
certain ideal goals that do not conflict with statutory regulations; 3). Have their
interest in legal scope; and 4). Has an orderly management organization
according to the prevailing laws and regulations and its internal regulations.

The four characteristics relate to the IIA's ability to be legally
responsible (Rechts-bevoegheid). This accountability is needed to limit the
position and role of the administrators of the institution. Management of a legal
entity is not personally responsible for an engagement made under the name of
the corporation (limited liability) (Harahap, 2009, p.81). This limited liability can
be exceeded if the management takes management actions that exceed the
authority he should have. This condition allows the management to take full
responsibility for the losses suffered by the institution, this is known as Piercing
The Corporate Veil Doctrine (Sulistiowati, 2013, p.97).

The establishment of the IIA was based on the power of state regulation
as a form of the contractual relationship between the state and the investors
who invest their funds (Dignam and Galanis, 2009, p.7). The establishment of
the IIA was based on the power of state regulation as a form of the contractual
relationship between the state and investors who invest their funds (Dignam
and Galanis, 2009, p.7). According to concession theory, a corporation is a
creation of the state aimed at benefiting the whole society. According to this
theory, the rights and obligations of corporations are granted by the state. The
implication of this is that although commercial activities are carried out, the
establishment of a corporation and obtaining the status of a legal entity must be
aimed at making the corporation prioritize the public interest rather than
seeking profit alone (Avi-Yonah, 2005, p.767). The justification for policies to
prioritize the public interest is the benefit or role of the corporation as an
instrument of economic growth that is socially beneficial (Hurst, 1970, p.17-18).
Because of that, the establishment of the IIA was carried out by the government
as a justification for accelerating development that leads to increased economic
growth.

Another fundamental question is determining whether the IIA is in the
form of a public legal entity or a private legal entity. This determination is
important because it will correlate with the form of the institution's
accountability to the party that invests its funds in IIA. Regarding the
determination of an institution categorized as a public legal entity or a private
legal entity, there are no laws and regulations that explicitly provide an
operational definition of this matter. Although Law Number 37 of 2008
concerning the Ombudsman of the Republic of Indonesia and Law No.25 of
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2009 concerning Public Services use the term public service delivery, it does not
mean that institutions that provide public services are declared to be in the
form of public legal entities. For example, PT.KAI (Persero) is one of the
corporations appointed by the Public Service Law to provide public services in
the railroad transportation sector (Elucidation of Article 5 paragraph (4)), but
PT.KAI (Persero) is a corporation in the form of a private legal entity.

Referring to N.E. Algra (1983) And Soedikno Mertokusumo (2005) As a
basis for determining an institution in the form of a private legal entity or
public legal entity, are as follows:

a. InPublic Legal Entity. Legal relations in the form of actions determined
unilaterally, such unilateral actions by the subject as the ruler against
the citizen or individual, the initiative to defend their rights or law
enforcement by the authorities, the law is compelling.

b. In Private Legal Entity. The legal relationship is based on the principle
of autonomy of the parties or subjects with equal positions, the subject
between individuals or the authority/government can be the subject of
the initiative to defend their rights by the parties themselves, the law is
complementary/non-compelling, although some force it.

If simplified in tabular form, it can be seen as follows: If simplified in
tabular form, it can be seen as follows:

Table 2
Table of Criteria for Classification of Public Legal

Entities and Private Legal Entities

No Criteria Public Legal Entities Private Legal Entities
1 Subject/Party Government/individual Individual/individual-government
2 Legal Vertical/unilateral between  Autonomous/horizontal between
Relationship countries and individuals individuals and individuals
3 Nature of Norms  constrain constrain/unconstrain
4 Consequences Public law field/scope Private law field/scope

Source : N.E. Algra dan Soedikno Mertokusumo
Referring to table 2 above, it can be explained that:

1) IIAis an institution formed by the state and owned by the state because the
initial capital for the establishment of the IIA comes from the state. The
IIA's initial capital of IDR15 Trillion came from separated state assets
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(Government Regulation of the Republic of Indonesia No.73 of 2020
concerning Sovereign Wealth Fund Initial Capital). Regarding IIA capital,
it is determined based on Article 3 paragraph (3) GR-SWF, is IDR75
Trillion which can come from state participation and other sources. The
initial stage of establishment as initial capital was paid up as much as
IDR15 Trillion, while the remaining IDR60 Trillion would be added
gradually. IIA's equity participation originating from separated state assets
is one of the characteristics that the institution is in the form of a private
legal entity because corporate finance is separate from state finances
(Pramono, 2007). The different thing that applies to the IIA is that the
corporation is directly responsible to the president, not to investors who
put their funds or to suppliers of capital.

Has an autonomous or horizontal legal relationship between IIA as a
corporation and other corporations, both as investors and as corporations,
that will get loan funds from IIA. This statement is emphasized in Article 7
paragraph (2) GR-SWF which states that IIA in carrying out its business
activities can collaborate with investment partners, investment managers,
SOEs, government agencies or institutions, and or other entities both
domestically and overseas.

The nature of the norms or rules established and issued by the IIA only
applies specifically to parties who cooperate or make business agreements
with IIA, and do not generally apply to all people, so that their nature is a
consensus between parties. Policies or regulations made by IIA
management are applied internally to IIA institutions and other parties
related to IIA (Article 30 GR-SWEF). If there is a violation of these
regulations, the settlement will be carried out internally, unless it causes a
criminal act, the settlement will be carried out through a judicial
institution.

IIA carries out activities in the field of private law, namely the
management of investments that will be earmarked for the development or
establishment of corporations to increase national economic growth. The
ITIA's functions and duties based on Article 7 paragraph (1) of the GR-SWF
are as follows:

a) Placing funds in financial instruments;
b) Carrying out asset management activities;

c¢) Cooperating with other parties, including trust fund entities (trust
fund);
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d) Determine potential investment partners;
e) Providing and receiving loans;
f)  Administering assets;

g) The functions and tasks that are carried out are in the commercial or
business sphere and not in the form of activities within the realm of
public law.

Based on the description that refers to the four criteria, it can be
explained that the IIA is in the form of a private legal entity.

IIA as an institution has a management organ consisting of a
supervisory board and a board of directors. The supervisory board is appointed
and dismissed by the president, which consists of (Article 166 Omnibus Law on
Job Creation jo Article 9 GR-SWF):

1) The Minister of Finance as Chairman and concurrently as a member;
2)  Minister of SOEs as a member; and

3) 3 people who come from professional elements as members, with a
mass of 5 years and can be re-elected for one next term.

The form of the management organ, which consists of a board of
supervisors and directors, is similar to that of a public company in SOEs (Law
No. 19 of 2003 concerning State-Owned Enterprises). This also adds to the
corroborating evidence that IIA is a private legal entity.

2. Privilege Sovereign Wealth Fund

There are several immunity rights possessed by IIA that are different
from other institutions which seem superior to IIA. The features obtained by
ITA are as follows:

1. 1IIA is formed by law and will only be dissolved by law (Article 171
Omnibus Law on Job Creation), and IIA is directly responsible to the
President (Article 156 paragraph (3) Omnibus Law on Job Creation jo
Article 2 GR-SWF). This provision has implications for the potential for
abuse of power because the IIA has huge powers. The huge authority is
not directly proportional to the supervision of the IIA. This form of
financial supervision is not carried out by the Audit Board of the
Republic of Indonesia but only audited by a public accountant (Article
161 Omnibus Law on Job Creation jo Article 52 paragraph (3) GR-SWEF),
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which means that there is a looseness in the financial supervision
system because the phrase "public accountant" releases the obligation of
state auditors (Supreme Audit Agency) and the potential for fraud that
leads to corrupt practices (Simabura: 2020). This condition certainly
creates discrimination in treatment for SOEs that are also established by
the state but their financial supervision is carried out by the Supreme
Audit Agency and are vulnerable to demands for misuse of state
finances.

IIA's initial capital was IDR 75 Trillion. According to finance minister
Sri Mulyani, IIA's equity comes from the capital in cash worth IDR 30
Trillion, state-owned assets, state receivables, and state shares in SOEs.
The cash injection is in the process of being discussed. The Omnibus
law on Job Creation stated that IIA's initial capital was set at least IDR
15 Trillion in cash. It is hoped that IIA will be able to attract investment
funds of up to 3 times the equity or amounting to the US $ 15 billion or
IDR 225 trillion (Rosana, 2020). In the corporate mechanism in the form
of a private legal entity, government capital that is separated from the
State Expenditure Budget is not part of state finances (Pramono, 2007),
but a different practice is carried out on SOEs, which often means SOEs
finance as state finance. The regulation regarding IIA finances is stated
in Article 158 paragraph (4) of the Omnibus Law on Job Creation,
"Profits or losses experienced by an institution in carrying out an
investment are the advantages and disadvantages of the institution”,
the phrase "Profit and loss for the institution" means that the IIA's gains
and losses are only calculated as a business risk is not calculated as part
of the profit or loss of state finance. This is another form of
discrimination that is also imposed on other state institutions such as
SOEs.

State and SOEs assets can be transferred to IIA in the context of
increasing IIA's capital (Article 55 GR-SWF). Another unique thing is
that IIA assets can be guaranteed to obtain a loan (Article 160
paragraph (2) Omnibus Law on Job Creation jo Article 39 paragraph (3)
GR-SWF). words that can be pledged to withdraw loans open up
opportunities for the government to increase its debts. This means that
state and SOEs assets transferred to IIA will become debt collateral to
attract new debt, and this will certainly reduce the value of these state
and SOEs assets.
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4. Article 160 paragraph (3) of the Omnibus Law on Job Creation states
that any party is prohibited from confiscating IIA's assets, except for
assets that have been pledged as collateral for a loan. If linked with
Article 162 paragraph (1), which states that IIA organs and employees
are not state administrators, except those from state officials who are ex-
officio in nature. The phrase "not state administrator" indicates an
attempt to avoid investigating corruption crimes that require the status
of state administrators. Further provisions in Article 163 "The minister
of finance, officials of the ministry of finance, and organs and
employees of the institution cannot be held liable for legal liability for
investment losses if they can prove: ... etc". This provision gives
immunity to the relevant officials and IIA management not to be
prosecuted for allegedly causing losses to state finances. These three
articles are correlated to Law No.31 of 1999 jo Law No.20 of 2001
concerning Corruption and Law No. 8 of 2010 on Prevention and
Eradication of Money Laundering (PEML). Efforts to seize institutional
assets based on these two laws are made possible by law enforcers,
especially by the Corruption Eradication Commission, based on
allegations of corruption, in which the suspect cannot be held
accountable and explain the origin of his assets (Hamzah, 2020). The
provisions which state that IIA's organs and employees are not state
officials and prohibit the confiscation of assets against IIA is certainly a
form of discrimination for other state institutions that can be enforced
against the Corruption Act and the PEML Act.

5. IIA is not bankrupt. Based on Article 72 GR-SWF states that IIA cannot
be bankrupt, unless it can be proven that IIA is in a condition of
insolvency, the burden of proof is borne by the bankrupt applicant. If
this provision is linked to Article 61 paragraph (6) GR-SWF which states
if the accumulated losses of IIA cause IIA's capital to decrease to 50% of
the initial capital, the government can increase IIA's capital. It means
ITIA will never be insolvent because the state will subsidize the funds for
ITIA. In simple terms it can be said that IIA will not possibly go bankrupt
unless the country itself dissolves IIA.

6. The article of Sapu Jagat (one-size-fits-all) law is also enforced in
regulations relating to the IIA. Article 164 paragraph (2) of the Omnibus
Law on Job Creation states that as long as it is regulated in the work
copyright omnibus law, the provisions of the laws and regulations
governing the management of state finances, state assets and/or state-
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owned enterprises do not apply to IIA. This privilege for the IIA
presents an opening for the creation of robbery of state finances.

The various privileges given to the IIA have created discrimination for
other state institutions. This condition is not impossible to create demands on
the state for preferential treatment for IIA, which has an impact on public
distrust of the seriousness of the government to build the nation's economy.

D. CONCLUSIONS

The establishment of the IIA based on the Omnibus Law on Job Creation
has legal issues ranging from the form of an entity that is only declared as a
legal entity without explicit clarity into a private legal entity or a public legal
entity. When referring to company capital that is separated from state finances
and the scope of work of IIA which is engaged in business activities, it can be
concluded that IIA is a private legal entity. Furthermore, if it looks at the organ
of the institution which consists of the supervisory board and directors, it can
be stated that this institution is similar to a Public Company as contained in the
SOEs Law. The various privileges imposed on the IIA, ranging from only being
established and dissolved by law to the enactment of the Sapu Jagat law rule,
indicate that the government is discriminating against other state institutions, in
particular, such as SOEs. The government should cancel the privileges and
exemptions of the IIA because it opens up space for irregularities in state
finances and demands unfair treatment by other state institutions.
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