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Abstract

In absence of any global treaty, the bilateral investment treaties (BITs) are playing an
important role in regulating foreign investments in the host countries. According to the
United Nations Conference on Trade and Development, there are 2361 BITs in force and
like other members of the World Trade Organization, Bangladesh, Malaysia, and the
USA also signed BITs to facilitate trade. The primary purpose of economic globalization
is the economic development of the developing and least-developed countries as well as
to facilitate the benefits of the home states. Bangladesh and Malaysia foreign investment
laws have no specific provision of protecting the environment and fails to maintain high
standard like USA environment laws. This paper addresses two questions: (a) do the
bilateral investment treaties of Bangladesh, Malaysia, and USA have any specific
provisions to protect the environment in the host country? (b) should environmental
protection be considered during the entry of foreign investments in Bangladesh,
Malaysia, and USA? Using the doctrinal research method, we critically analyzed 40 BITs
signed by Bangladesh, Malaysia, and USA with different countries to explore whether
there is any specific reference to protecting the environment. We find that the existing
BITs mainly have provisions to promote and protect foreign investments, and 7 out of 40
BITs have a specific reference to protecting the environment. Therefore, governments
should consider this important factor to insert while signing any future BITs.
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Perjanjian Perlindungan Lingkungan dan investasi bilateral dari Negara Bangladesh,
Malaysia dan AS: Suatu Perbandingan

Abstrak

Jika tidak ada perjanjian global, maka perjanjian investasi bilateral (BIT) memainkan peran
penting dalam mengatur investasi asing di negara setempat. Menurut Konferensi
Perserikatan Bangsa-Bangsa tentang Perdagangan dan Pembangunan, ada 2.361 BIT yang
masih berlaku, dan seperti anggota Organisasi Perdagangan Dunia lainnya, maka negara
Bangladesh, Malaysia, dan AS juga menandatangani BIT untuk memfasilitasi perdagangan.
Tujuan utama globalisasi ekonomi adalah pembangunan ekonomi negara-negara
berkembang dan negara tidak berkembang, serta untuk memfasilitasi keuntungan negara
asal. Undang-undang investasi asing Bangladesh dan Malaysia tidak memiliki ketentuan
khusus untuk melindungi lingkungan dan gagal mempertahankan standar tinggi seperti
undang-undang lingkungan AS. Makalah ini membahas dua pertanyaan: (a) apakah
perjanjian investasi bilateral Bangladesh, Malaysia, dan AS memiliki ketentuan khusus untuk
melindungi lingkungan di negara asal? (b) haruskah perlindungan lingkungan
dipertimbangkan selama masuknya investasi asing di negara Bangladesh, Malaysia dan
Amerika Serikat? Dengan menggunakan metode penelitian doktrinal, penulis menganalisis
secara kritis 40 BIT yang ditandatangani oleh negara Bangladesh, Malaysia dan AS dengan
berbagai negara untuk mengeksplorasi apakah ada referensi khusus untuk melindungi
lingkungan. Kami menemukan bahwa BIT yang ada terutama memiliki ketentuan untuk
mempromosikan dan melindungi investasi asing, dan 7 dari 40 BIT memiliki referensi khusus
untuk melindungi lingkungan. Oleh karena itu, pemerintah harus mempertimbangkan faktor
penting ini untuk dimasukkan saat menandatangani BIT di masa mendatang.

Kata Kunci: Perjanjian investasi bilateral, perlindungan lingkungan, Bangladesh, Malaysia,
Amerika Serikat.

OxpaHa okpy:xatoweii cpeabl u [IBycTopoHHue UHBecTMLmoHHbIe [oroBopbi (AWUM)
BaHrnagew, Manaiauu u CLLIA: CpaBHeHue

AHHOTaums

B orcytctBue kakoro-nubo rnobanbHoro goroBopa [IBYCTOpOHHME  VIHBECTULMOHHbIE
Horosopbl (AMA) urpaloT BaxHyl0 ponmb B PErynupoBaHiM MHOCTPaHHbIX MHBECTULMIA B
npuHUMatoWwmx ctpaHax. Mo aaHHbiM KoHdepeHumn Opranusaumn OBbeauHeHHbIX Hauwii
Mo TOProBne 1 pasBuUTMIO B HacTosLee Bpems AeictayeT 2361 JW, w, kak v apyrue yneHbl
Bcemmpron Toprosoit Opranusauum, banrnagew, Manaisus n CLUA Takke nognucany QUL
ans  obneryeHus ToproBnu. OCHOBHas Lenb 3KOHOMMYeckon rnobanusauum — 310
9KOHOMWYECKOE Pa3BUTME PA3BMBAIOLNXCA W HaWMEHee pasBWUTbIX CTpaH, a Takke
nonyyeHne Bbirog Ans cTpaH 6asupoBanusi. 3akoHbl baHrmagew w Manaiiaum 06
MHOCTPaHHBIX MHBECTULMSIX HE COLEPXKaT KOHKPETHBIX MOMOXEHWUA O 3alLuTe OKpyXatoLien
cpegbl W He MOAJEPKVBAIOT BLICOKWE CTAaHAAPThI, Takue kak 3akoHbl CLUA o6 okpyxatoLen
cpene. B HacTosiwelt cTaTbe paccmaTpuBaloTCs [Ba Bonpoca: (a) ecTb N B [1ByCTOPOHHMX
MHBecTuumoHHbIx [loroBopax baHrmagew, Manaiaum n CLUA kakue-nuMbo KOHKpeTHble
MONOXEHUS NO 3alUMTE OKPYXalolleld cpemdbl B MpuHUMatowen ctpaHe? (6) cnegyeT nu
YUMTbIBATb 3alUMTY OKpYXalolleid Ccpedbl NpW BBO3E WHOCTPaHHbIX WHBECTULMIA B
barnagew, Manaiauio u CLUA? Wcnonbays MeTod AOKTPUHAmbHOTO MCCnefoBaHus, Mbl
kputudecku npoaHanuauposamu 40 OV, nognucanHbix baHrnagew, Manainaven n CLUA ¢
pa3HbIMW CTpaHamu, YTOBbI BbISICHUTG , CTb N1 Kakue-Nnb0o KOHKPETHbIE CChIKW Ha 3aLLuTy
oKpyxatowen cpeabl. Mbl o6Hapyxunm, yto cywectsytowme OWI B ocHOBHOM cogepxart
MONOXEHUsI O MOOLLPEHUN W 3aLUMTE MHOCTPaHHBLIX MHBECTMUMIA, a 7 u3 40 OWL conepxar
KOHKPETHbIE CCbINKM Ha 3alUuTy OKpyxatowen cpefbl. Takum o6pasom, npaBuTENLCTBY
cresyeT yuuTbIBaTh 3TOT BaxHbIN hakTop npu nognucaHum 6yaywwmx Q0.

KnioueBble cnoBa: [IByCTOpPOHHWE MHBECTULMOHHbIE [OrOBOPbI, OXpaHa OKpyXatoLien
cpepbl , banrnagew, Manaiaus, CoegnHeHHble LWTaTel AMepuku

490 — JURNAL CITA HUKUM (Indonesian Law Journal). Vol. 8 Number 3 (2020). P-ISSN: 2356-1440.E-ISSN: 2502-230X



Environmental Protection and BITs of Bangladesh, Malaysia, and USA: A Comparison

A.INTRODUCTION

‘Globacolisation” is a concept that derives from ‘globalization” and
‘colonization’. There was a time when the developed countries colonized the
developing and least-developed countries in the world through land but since
the independence of these countries during 1940-50s, the developed states
invented a new idea to colonize them that is through the economy. In doing so,
after the Second World War, by Bretton Woods Conference in 1944, the
developed countries established gradually the World Bank, International
Monetary Fund, and General Agreement On Tariffs And Trade (GATT)
(replaced by World Trade Organization) to ensure their supremacy over the
undeveloped states by pretending to help them economically (providing
financial aid and loan) (Hettne, 1990, p. 82). Due to the protest from a few
developing countries in 1970s, the developed countries invented another idea in
1990s, called ‘globalization’. Through globalization i.e. ‘free-trade without any
barrier’ helped the developed countries to enter into the sovereign territory of
the host states and take control over almost every activity (Hettne, 1990). The
developing and least-developed (LDCs) countries have consumed the idea of
‘globalization’ so well that they started to compete with each other to liberate
their trade barrier to attract more foreign investments with the expense of
sovereignty, national interest, and security or even human rights of citizens
(Sherif H. Seid, 2018, p. 17). These countries find themselves into an economic
trap, if any of them try to come out of it; they are seriously hit economically and
politically by the developed states. For example, Argentina, Zimbabwe, Brazil,
Iran, and recently Turkey has experienced the other side of globalization
(Subedi, 2008).

The supporters of ‘neoclassical theory’ propounds that FDI has
contributed positively to the economic development of the host country
(Bergten, 1978). The argument continues: (a) foreign investors usually bring
capital into the host state, thus increases total savings and revenue via tax of the
country, reduces balance of payment constraints and makes domestic capital
available for other uses and so on (Bureau of Industry Economics, 1995); (b) FDI
through multinational enterprises (MNEs) plays the role of a ‘tutor’ in the host
state by replacing the inferior production function with a superior one from the
advanced industrialized countries through transferring technology, managerial
and marketing skills, market information, organizational experience, innovation
in products and production techniques, training of workers and so on (Kojima,
1978); (c) FDI increases competition in an industry with a likely improvement in
productivity, which can led to reallocation of resources to more productive
activity across the economy, reduction of overmanning, efficient utilization of
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capital, removal of poor management practices and linking local producers
with the world markets (Kojima, 1978, p. 153); (d) FDI generates employment,
influences favourably the distribution of income and power, development of
infrastructures, reduction of poverty and illiteracy and so on (G.L. Reuber et al,
1973). The example includes, in Indonesia people living in absolute poverty
dropped from 58% in 1960 to 10.12% in 2017, in Malaysia from 37% in 1960 to
0.2% in 2016 (the jakarta post, 2018), in China from 88% in 1981 to 6.2% in 2012
(Word Bank, 2017).

The bilateral investment treaties (BITs) are a kind of mutual agreement
between two capital importing and exporting states, which regulates the foreign
investment in the host state. The key objective is to safeguard the foreign
investment against nationalization or expropriation and in case any of them
occurs, obtain compensation as per international minimum standard.
Depending on the individual investment concerned, the negotiators of both
countries determine the terms and conditions of the BITs. So there may be many
BITs between the same countries but each of them may have different terms
and conditions to determine their obligations (Kishoiyian, 1993; Subedi, 2008).
When a BIT is concluded, applies to nationals and companies in both countries
under the local foreign direct investment (FDI) laws and policies. As BITs are
mainly created by the negotiation of the two countries and by nature, differ
from each other, therefore, to date there is no global treaty that could regulate
all BITs in the world (Hossain & Rahi, 2018).

Since independence, Bangladesh and Malaysia have signed 30 and 66
BITs respectively with different countries in the world. Bangladesh has signed
its first BIT with the United Kingdom in 1980 and Malaysia has signed its first
BIT with Germany in 1960 (Investment Policy Hub, 1994). The USA took its
time to sign the first BIT comparing to other developed countries and has
signed the first BIT with Panama in 1982, and in total 45 so far. The USA signed
the BIT with Bangladesh in 1986 but to date, there is no BIT with Malaysia. In
this article, we shall critically analyse the BITs signed by Bangladesh, Malaysia,
and the USA with the same (or common) countries and compare them with
each other to find out if they cover (fully or partly) environmental protection.

Literature Review

Dunning’s so-called OLI model states that FDI is undertaken if
ownership-specific advantages (“O”) like proprietary technology be existent
concurrently with location-specific advantages (“L”) in host countries, e.g.,
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low factor costs, and potential benefits from internalization (“I”) of the
production process overseas (Dunning, 1977; Dunning, 1988). Since 1990s
due to the growth of multinational enterprises, the world witnessed a rapid
proliferation of BITs. As such, the number of BITs in the world reached 2971 as
of January 2019, up from 385 at the end of the 1980s (UNCTAD, 2019).
Therefore, the analytical focus of empirical models on the factors determining
FDI has shifted from conventional determinants of locational advantages to
policy-oriented issues, like exchange rate and openness as well as to the
governance and human development areas and lately to liberalization under
BITs, bilateral trade agreements (BTAs) and regional trade agreements (RTAs)
(Ullah & Inaba, 2014).

There is an inadequate and alternate indication of the FDI effects of
BITs, especially in the perspective of developing and least-developed host
states. Egger and Pfaffermayr analyzed OECD data and found that due to the
signing of BITs by the developing host states, it encourages the foreign
investors to choose to invest in the developing states (Egger & Pfaffermayr,
2004). Busse also concluded the same as Egger and Pfaffermayr (Busse, 2010).
Plummer and Cheong (Plummer & D Cheong, 2009) reveals that BITs signed
by the ASEAN states exert affirmative but trivial effects on inward FDI but
Ullah (Ullah & Inaba, 2014) found a negative important effect for the complete
example of 34 home and 74 host states. Mina asserts that FDI-seeking host
states may perhaps make an effort to sign BITs in tandem with improving their
institutional functions (Mina, 2012). Hallward-Driemeier finds modest proof
that BITs have encouraged FDI flows from the OECD countries to the least-
developed and developing states (Hallward-Driemeier, 2003).

Blonigen and Wang contend that in the least-developed and
developing states the factors determining the location of FDI differ steadily in
a way that is not captured by the present experimental models of FDI
(Blonigen & Wang, 2004). Chantasasawat analyzed Asian host states of both
major FDI-making countries (eg. the Republic of Korea, Malaysia, and
Singapore) and major FDI-seeking countries (eg. Indonesia and Thailand) and
found that countries’ performances in hosting FDI differ significantly
(Chantasasawat, 2010). Plummer and Cheong (Plummer & D Cheong, 2009),
and Vogiatzoglou (Vogiatzoglou, 2007) also concluded that the FDI effects of
BITs and institutional characteristics are quite insufficient in the perspective of
states that are principally FDI-receiving, instead of FDI-making. Therefore, it is
noticeable that the literature lacks consensus on the relationship between FDI
and BITs.
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If the proper regulatory mechanisms are not in place, FDI may cause
considerable environmental damage that includes pollution of rivers and
groundwater, damage to fishing and farming, disruption of the local
population, and damage to the health of workers and local population (Smith,
1992). Sometimes foreign investors apply hazardous technology with disastrous
consequences. The Bhopal disaster in India, caused by gas leakage in a plant set
up by the US company Union Carbide, resulted in enormous damage to life and
property (Oh, 2019). In some cases, such environmental destructions have led to
major social unrest, including calls for secession (Oh, 2019, p. 439).
Environmental protection is costly and some multinational enterprises may
resist elaborate environmental protection requirements because of their impact
on profit. Some may even seek investment in a developing country to escape
the burden and costs of the stringent environmental regulations in their home
countries (Porter, 2011).

B. METHODS

This study aimed to identify whether bilateral investment treaties have
any provision concerning the protection of the environment in Bangladesh,
Malaysia, and USA. The questions of this study are: (a) do the bilateral
investment treaties of Bangladesh, Malaysia, and USA have any specific
provisions to protect the environment in the host country? (b) should
environmental protection be considered during the entry of foreign direct
investment in Bangladesh, Malaysia, and USA?

Using the doctrinal research method, we critically analyzed 21 BITs
signed by Bangladesh, Malaysia, and USA with different (common) countries.
Our analysis focused on environmental protection factors as well as foreign
investment protections such as - most-favored-nation treatment, national
treatment, fair and equitable treatment, full protection and security, dispute
settlement mechanisms.

C. RESULTS AND DISCUSSION
1. Environmental Protection from FDI in Different Jurisdictions

When the World Trade Organization (WTO) came into existence in
1995, replacing General Agreement on Tariffs and Trade (GATT), provided
guidelines on how to regulate FDI in host countries. The main objective of the
General Agreement on Tariffs and Trade (GATT) was the liberalization of
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international trade, and that remains the main objective of the World Trade
Organization (WTO) regime. The system aims to achieve the liberalization of
trade by these principles: (a) most-favored-nation treatment (MFN); (b) national
treatment (NT); (c)reciprocity; (d)non-discrimination and (e) dispute
settlement mechanism. On the one hand, following the World Trade
Organization (WTO) principles, the developing countries are liberalizing their
national laws and policies on FDI but on the other hand, many developed
countries (who are also members of the World Trade Organization) imposing
restrictions on the flow and activities of FDI. The various laws and policies of
the developed and other countries most commonly cover environmental
protection (Smith S. D., 1992; Handl & Lutz, 1989, pp. 3-39).

Table 1: Environmental protection covered by different jurisdictions?

Factor Countries Statutes
Albania Article 2 of the Foreign Investment Act 1990
Australia Part 3 of the Environment Protection and Biodiversity
Conservation Act 1999
Azerbaijan Article 7 of the Law on the Protection of Foreign Investments
1992
Belarus Article 5-6 of the Law of the Republic of Belarus on

Investments 2013

Burkina Faso Article 8 of the Code des Investissements 1995

Environmental The central Article 9 of the Charte Communautaire de I'lnvestissement
protection African 2001
Republic
Chad Article 11 of the Charte des Investissements 2008
China Article 6 of the Environmental Protection Law of the People's
Republic of China 2014
Cuba Article 20 of the Foreign Investment Act 2014
Dominican Article 5 of the Ley Sobre Inversién Extranjera 1995
Republic
Gambia Article 28 of the Investment and Export Promotion Agency Act
2010
Guinea Article 5 of the Code Des Investissements 2015
Guyana Section 6 of the Investment Act 2004

2 These are different jurisdictions whose legislations also cover environment issue, due to
limitation some of them has been selected as examples.
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Nigeria Articles 2 of the Nigerian Environmental Impact Assessment
Act 2004
Indonesia Article 1 of the Environment and Climate Change Law 2018
Myanmar Article 3 of the Myanmar Investment Law 2016

Source: Researcher’s findings.

2. Significance of Environmental Protection in the Host States

For sustainable development and to protect the environment from
damages such as — pollution of rivers and seas, damage to the health of the
worker and local citizens, air pollution, the host country requires the foreign
investors to follow the environmental law of the country concerned (Handl &
Lutz, 1989). The concerning issue is that the host countries have environmental
laws but in the developing states the environmental standards are lax. As a
result, several environmental damages had occurred in different host states in
the world, such as — US-Mexico border case, where Mexican border towns have
become garbage dumps for millions of barrels of benzine solvents, pesticides,
raw sewage, and battery acid spewed out by foreign companies (Atkinson,
1995, p. 80); in Papua New Guinea, disposal of cyanide and another hazardous
chemical from OK Tedi copper mines into the river had severely damages
fisheries, forests, wildlife, farming land (Smith S. D., 1992); Bhopal disaster case
in India where thousands of people died and injured.

Due to lax environmental laws and escaping the burden and costs of
the stringent environmental regulations on the home countries, the
multinational enterprises choose developing states as havens to make their
profit. The BITs arguably secure exporting highly polluting industries into the
developing states and if any action being taken against them for the damaging
environment, these treaties raise the issue of expropriations (ICSID Reports,
2000). To tackle this situation, the NGOs argued that BITs should contain
exemptions to allow host states to protect the environment (Sornarajah, 2010, p.
225). The US-Canada BIT has provision addressing this issue and article 1114(1)
of NAFTA states:

“Nothing in this Chapter shall be construed to prevent a Party from adopting,
maintaining or enforcing any measure, otherwise consistent with this Chapter,
that it considers appropriate to ensure that the investment activity in its
territory is undertaken in a manner sensitive to environmental concerns”
(NAFTA, 1944).
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However, in S.D. Myers v Canada case, the tribunal interpreted the
above provision and said that its nature was merely ‘hortatory’. Canada argued
in its defense that Canadian hazardous waste should be disposed of in Canada
and not sent across the border into the US for disposal but the tribunal thought
this defense had no merit. The tribunal has taken this view even though
Canada’s action to prevent the export of the waste was consistent with
obligations under the Basel Convention on the Transboundary Movements of
Hazardous Waste. The tendency of tribunals has been read down the effect of
the rare environmental provisions that are to be found in investment treaties,
thus preserving the original basis of these treaties as investment protection
treaties. (Sornarajah, 2010, p. 226) However, article 10 of the Canadian model
treaty contains far stronger statements of the exception to liability for
interference with the FDI on environmental grounds. Article 10 states as
follows:

“1. Subject to the requirement that such measures are not applied in a
manner that would constitute arbitrary or unjustifiable discrimination between
investments or between investors, or a disguised restriction on international
trade or investment, nothing in this Agreement shall be construed to prevent a
Party from adopting or enforcing measures necessary:

(a) to protect human, animal, or plant life or health;

(b) to ensure compliance with laws and regulations that are not
inconsistent with the provisions of this Agreement; or

(c) for the conservation of living or non-living exhaustible natural
resources.”

The above article 10 ensures that a wide range of environmental
concerns fall within the exception and preserves the validity of all domestic
laws and regulations on the environment. Therefore, this provision can no
longer be dismissed as ‘merely hortatory’ as was the case in S.D. Myers v
Canada. Most importantly, this Canadian BIT also contains a prohibition against
the reduction of environmental standards as a means of attracting FDI and
entitles Canada to ask for a consultation with the host state if it believes that
this has been done. However, most BITs do not have an environmental
exception in which case the tendency has been to disregard environmental
concerns and emphasize the protection of the FDI Since an interference
justified based on environmental protection will amount to a regulatory
interference, the changing legal perceptions will require the nature of the
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interference to be taken into account in assessing liability, which could be
justifiable.

Moreover, the host sates such as - Australia's national environment law
(Part 3 of the Environment Protection and Biodiversity Conservation Act 1999)
makes it an offense for any person to take any action that is likely to have a
significant impact on matters protected by the Act unless they have the
approval of the Australian environment minister. Protected matters are matters
of national environmental significance as well as the environment of
Commonwealth land. Similarly, China has adopted the Environmental
Protection Law of the People's Republic of China 2014 (article 6), as well as
Nigeria (article 2 of the Nigerian Environmental Impact Assessment Act 2004),
Indonesia (article 1 of the Environment and Climate Change Law 2018) and
Myanmar (article 3 of the Myanmar Investment Law 2016) has enacted their
environment law to protect the environment.

3. Bangladesh BITs with different countries
A. Austria?

The Preamble of the BIT reaffirms both contracting parties' commitment
to the observance of the internationally recognized labor standards. This BIT
provides fair and equitable treatment, full and constant protection and security,
most-favored-nation treatment, national treatment, as well as other benefits to
the investors of the home state. Chapter two of the BIT has provisions to settle
the dispute between the Contracting Parties or any of its investors. The BIT has
no specific reference to environmental protection.

B. Belgo-Luxembourg Economic Union (BLEU)*

The Preamble of the BIT desires to create favorable conditions for
greater economic cooperation and recognizes the reciprocal encouragement and
protection under international agreements to promote investments for the
mutual prosperity of the Contracting States. This BIT provides at all times fair
and equitable treatment, full protection and security, most-favored-nation
treatment, national treatment, as well as other benefits to the investors of the

3 The People’s Republic of Bangladesh signed the BIT with the Republic of Austria at Dhaka in
2000, which is still in force.

4 The People’s Republic of Bangladesh signed the BIT with the Belgo-Luxembourg Economic
Union (BLEU) in 1981 at Dhaka, which is still in force.
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home state. Article 6 and 7 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investors through the International
Centre for Settlement of Investment Disputes (ICSID). The BIT has no specific
reference to environmental protection.

C. Denmarks?

The Preamble of the BIT desires to create favorable conditions for
investments and recognizes a fair and equitable treatment of investment on a
reciprocal basis. Article 2(2) of the BIT states that investment objectives should
be achieved without relaxing health, safety, and environmental measures, and
the Party who suffers any loss or damages, shall be accorded adequate and
effective compensation as per its laws and regulations and if necessary, as per
international law. This BIT provides full protection and security, most-favored-
nation treatment, national treatment, as well as other benefits to the investors of
the home state. Article 9 and 10 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investor. The BIT has specific
reference to e environmental protection.

D. Germany?®

The Preamble of the BIT desires to intensify economic co-operation
between both States and intends to create favorable conditions for investments
by recognizing promotion and reciprocal protection of such investments. This
BIT provides fair and equitable treatment, full protection and security, most-
favored-nation treatment, national treatment, as well as other benefits to the
investors of the home state. Article 10 of the BIT has provisions to settle the
dispute between the Contracting Parties or any of its investors. The BIT has no
specific reference to environmental protection.

E. India’

The Preamble of the BIT desires to create conditions favorable for
fostering greater investment by recognizing the encouragement and reciprocal

5 The People’s Republic of Bangladesh signed the BIT with the Kingdom of Denmark at Dhaka in
2009, which is still in force.

6 The People’s Republic of Bangladesh signed the BIT with the Federal Republic of Germany at
Bonn in 1981, which is still in force.

" The People’s Republic of Bangladesh signed the BIT with the Government of the Republic of
India in 2009, which is still in force.
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protection under international agreement for such investment. This BIT protects
following the local laws and policy, fair and equitable treatment, most-favored-
nation treatment, national treatment, as well as other benefits to the investors of
the home state. Article 9 and 10 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investor. The BIT has no specific
reference to environmental protection.

F. Democratic People’s Republic of Korea?

The Preamble of the BIT desires to intensify economic co-operation to
the mutual benefits of both States and intends to create and maintain favorable
conditions for investments by recognizing to promote and protect foreign
investment. This BIT protects following the local laws and regulations, fair and
equitable treatment, most-favored-nation treatment, national treatment, as well
as other benefits to the investors of the home state. Article 7 and 8 of the BIT has
provisions to settle the dispute between the Contracting Parties or any of its
investors. The BIT has no specific reference to environmental protection.

G. Netherlands®

The Preamble of the BIT desires to extend and intensify economic
relations between both States by recognizing to stimulate the flow of capital,
technology, and economic development with desired fair and equitable
treatment of investments. This BIT provides full protection and security
following the local laws and regulations, fair and equitable treatment, most-
favored-nation treatment, national treatment, as well as other benefits to the
investors of the home state. Article 9 and 13 of the BIT has provisions to settle
the dispute between the Contracting Parties or any of its investor. Article 14(4)
only entitles the Government of the Kingdom of Netherlands to terminate the
application of the present Agreement separately in respect of any of the parts of
the Kingdom. The BIT has no specific reference to environmental protection.

8 The People’s Republic of Bangladesh signed the BIT with the Democratic People’s Republic of
Korea at Dhaka in 1999.

9 The People’s Republic of Bangladesh signed the BIT with the Government of the Kingdom of
the Netherlands in 1994, which is still in force.
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H. Romania®

The Preamble of the BIT desires to develop existing economic co-
operation by creating favorable conditions and providing a guarantee for
investments of the capital. This BIT provides protection and guarantees as per
the Agreement, most-favored-nation treatment, as well as other benefits to the
investors of the home state. Article 8 of the BIT has provisions to settle the
dispute between the Contracting Parties or any of its investors. The BIT has no
specific reference to environmental protection.

I. Switzerland!

The Preamble of the BIT desires to intensify economic co-operation to
the mutual benefits of both States and intends to create and maintain favorable
conditions for investments by recognizing the need to promote and protect
foreign investments. This BIT provides full protection and security following
the local laws and regulations, fair and equitable treatment, most-favored-
nation treatment, national treatment, as well as other benefits to the investors of
the home state. Article 8 and 9 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investor. The BIT has no specific
reference to environmental protection.

J. Turkey

The Preamble of the BIT desires to promote greater economic
cooperation and recognizes the treatment to be accorded to such investments.
In the Preamble, both Parties desire fair and equitable treatment of investments
without relaxing health, safety, and environmental measures of general
application as well as internationally recognized labor rights. There is a
separate provision under article 4 for the protection of public health and the
environment. This BIT also provides full protection and security following the
local laws and regulations, the minimum standard of treatment under
international law, fair and equitable treatment, most-favored-nation treatment,
national treatment, as well as other benefits to the investors of the home state.

10 The People’s Republic of Bangladesh signed the BIT with the Government of the Socialist
Republic of Romania at Dhaka in 1987, which is still in force.

" The People’s Republic of Bangladesh signed the BIT with the Swiss Confederation at Dhaka in
2000, which is still in force.

12 The People’s Republic of Bangladesh signed the BIT with the Government of the Republic of
Turkey at Ankara in 2012, which replaced earlier BIT of 1987.
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Article 10 and 11 of the BIT has provisions to settle the dispute between the
Contracting Parties or any of its investor. The BIT has specific reference to
environmental protection.

K. United Arab Emirates (UAE)3

The Preamble of the BIT desires to expand and strengthen economic
and industrial cooperation on a long-term basis and in particular, to create
favorable conditions for investments by recognizing the need to protect such
investment. Article 4(5) states that ‘Investor of a Contracting Party as far as
possible shall comply with the international laws and regulations of the other
Contracting Party concerning public health and/or environmental policies’. This
BIT also provides full and adequate protection and security following the local
laws and regulations, fair and equitable treatment, most-favored-nation
treatment, national treatment, as well as other benefits to the investors of the
home state. Article 9 and 10 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investor. The BIT has specific
reference to environmental protection.

L. United Kingdom (UK)™

The Preamble of the BIT desires to create favorable conditions for
greater investment by recognizing the encouragement and reciprocal protection
of such investment. This BIT also provides full protection and security
following the local laws, fair and equitable treatment, most-favored-nation
treatment, national treatment, as well as other benefits to the investors of the
home state. Article 8 and 9 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investor. The BIT has no specific
reference to environmental protection.

M. Uzbekistan?®

The Preamble of the BIT desires to promote more extensive economic
cooperation for mutual benefit by recognizing the necessity of encouragement
and protection of such investment. This BIT also protects following the local

13 The People’s Republic of Bangladesh signed the BIT with the Government of the United Arab
Emirates at Abu Dhabi in 2011.

4 The People’s Republic of Bangladesh signed the first BIT with the Government of the United
Kingdom of Great Britain and Northern Ireland at London in 1980.

15 The People’s Republic of Bangladesh signed the BIT with the Government of the Republic of
Uzbekistan at Tashkent in 2000, which is still in force.
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laws, fair and equitable treatment, most-favored-nation treatment, national
treatment, as well as other benefits to the investors of the home state. Article 9
and 10 of the BIT has provisions to settle the dispute between the Contracting
Parties or any of its investor. The BIT has no specific reference to environmental
protection.

N. Vietnam?16

The Preamble of the BIT desires to expand and deepen economic and
industrial cooperation on a long-term basis and in particular to create and
maintain favorable conditions for investments by recognizing the need to
promote and protect such investments. This BIT also provides full protection
and security following the local laws, fair and equitable treatment, most-
favored-nation treatment, as well as other benefits to the investors of the home
state. Article 7 and 8 of the BIT has provisions to settle the dispute between the
Contracting Parties or any of its investors. The BIT has no specific reference to
environmental protection.

O. Malaysia'”

The Preamble of the BIT desires to expand and strengthen economic
and industrial cooperation on a long-term basis and in particular to create
favorable conditions for investments by recognizing the need to protect such
investments. This BIT provides full and adequate protection and security
following local laws, regulations and national policies, equitable treatment,
most-favored-nation treatment, as well as other benefits to the investors of the
home state. Article 6 and 7 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investor. The BIT has no specific
reference to environmental protection.

The following table is the summary of the Bangladesh BITs with 15
different countries concerning environmental protection:

16 The People’s Republic of Bangladesh signed the BIT with the Government of the Socialist
Republic of Vietnam at Hanoi in 2005.

7 The People’s Republic of Bangladesh signed the BIT with the Government of Malaysia at
Kuala Lumpur in 1994, which is still in force.
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Table-2: Bangladesh BITs with different countries

Country Signing date & Environmental FDI protections Dispute settlement
present status protection provisions

Austria 22/12/2000 No NT, MFN, FET Yes
In force

BLEU 22/05/1981 No MFN, FET Yes
In force

Denmark 05/11/2009 Yes NT, MFN, FET Yes
In force

Germany 06/05/1981 No NT, MFN, FET Yes
In force

India 09/02/2009 No NT, MFN, FET Yes
In force

Korea 21/06/1999 No NT, MFN, FET Yes
Signed

Netherlands 01/11/1994 No NT, MFN, FET Yes
In force

Romania 13/03/1987 No MFN Yes
In force

Switzerland 14/10/2000 No NT, MFN, FET Yes
In force

Turkey 12/04/2012 Yes NT, MFN, FET Yes
Signed

UAE 17/01/2011 Yes NT, MFN, FET Yes
Signed

UK 19/06/1980 No NT, MFN, FET Yes
In force

Uzbekistan 18/07/2000 No FET Yes
In force

Vietnam 01/05/2005 No MFN, FET Yes
Signed

Malaysia 20/10/1994 No MFN, FET Yes
In force

NT=National treatment, MFN=Most-favoured nation treatment, FET=Fair, and
equitable treatment
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4. Malaysia BITs with different countries
a. Austria’®

The Preamble of the BIT desires to create favorable conditions for
greater economic cooperation and recognizes the promotion and reciprocal
protection of the investments. This BIT provides fair and equitable treatment,
full protection, most-favored-nation treatment, national treatment, as well as
other benefits to the investors of the home state. Article 9 and 10 of the BIT has
provisions to settle the dispute between the Contracting Parties or any of its
investor. The BIT has no specific reference to environmental protection.

B. Belgo-Luxembourg Economic Union (BLEU)®

The Preamble of the BIT desires to create favorable conditions for
greater economic cooperation and recognizes the encouragement and reciprocal
protection of the investments. This BIT also provides fair and equitable
treatment, full protection, most-favored-nation treatment, national treatment
under international law, as well as other benefits to the investors of the home
state. Article 10 and 11 of the BIT has provisions to settle the dispute between
the Contracting Parties or any of its investor. The BIT has no specific reference
to environmental protection.

C. Denmark2®

The Preamble of the BIT desires to create favorable conditions for
investments and to promote greater economic cooperation and also recognizes
a fair and equitable treatment of investment on a reciprocal basis. This BIT also
provides full protection and security, most-favored-nation treatment, national
treatment, as well as other benefits to the investors of the home state. Article 10
and 11 of the BIT has provisions to settle the dispute between the Contracting
Parties or any of its investor. The BIT has specific reference to e environmental
protection.

'8 The Government of Malaysia signed the BIT with the Republic of Austria in 1985, which is still
in force.

9 The Government of Malaysia signed the BIT with the Belgo-Luxembourg Economic Union
(BLEU) at Kuala Lumpur in 1979, which is still in force.

2 The Government of Malaysia signed the BIT with the Kingdom of Denmark in 1992, which is
still in force.
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D. Germany

The Government of Malaysia signed the BIT with the Federal Republic
of Germany at Kuala Lumpur in 1960, which is still in force. The Preamble of
the BIT desires to foster and strengthen economic cooperation and intends to
create favorable conditions for investments by recognizing the contractual
protection of such investments. This BIT also provides the most-favored-nation
treatment, national treatment, as well as other benefits to the investors of the
home state. Article 9 states that both countries “shall co-operate with each other
in furthering the interchange and use of scientific and technical knowledge and
development of training facilities particularly in the interest of increasing
productivity and improving standards of living in their territories’. Protocol 9
states that both countries shall refrain from any measures which contrary to the
principles of free competition, may prevent or hinder sea-going vessels of the
other Contracting Party from participating in the transport of goods that are
intended for investment within the meaning of this Agreement’. Article 10 of
the BIT has provisions to settle any dispute between the Contracting Parties or
any of its investors. The BIT has specific reference to environmental protection.

E. Indiazt

The Preamble of the BIT desires to expand and strengthen economic
and industrial cooperation on a long-term basis and in particular, to create
favorable conditions for investments by recognizing the need to protect such
investments. This BIT also provides full and adequate protection and security at
all times, fair and equitable treatment, most-favored-nation treatment, as well
as other benefits to the investors of the home state. Article 7 and 8 of the BIT has
provisions to settle the dispute between the Contracting Parties or any of its
investors. The BIT has no specific reference to environmental protection.

F. Democratic People’s Republic of Korea?

The Preamble of the BIT intends to create favorable conditions for
investments and recognizes the need to promote and protect such investments.
This BIT also provides fair and equitable treatment, full protection and security,

21 The Government of Malaysia signed the BIT with the Government of the Republic of India at
Kuala Lumpur in 1995, which is terminated in 2017.

22 The Government of Malaysia signed the BIT with the Democratic People’s Republic of Korea at
Seoul in 1988, which is still in force.
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most-favored-nation treatment, national treatment under international law, as
well as other benefits to the investors of the home state. Article 3 states that
concerning investments and returns in banking and insurance sectors, most-
favored-nation treatment and national treatment shall be accorded in
compliance with the relevant laws and regulations of each Contracting Party.
Article 9 and 10 of the BIT has provisions to settle the dispute between the
Contracting Parties or any of its investor. The BIT has no specific reference to
environmental protection.

G. Netherlands?3

The Preamble of the BIT desires to strengthen the ties of friendship and
to foster and promote closer economic relations and to encourage investments
based on mutual benefits. As per Article 2(2), both States agree to promote co-
operation within the framework of their respective laws and regulations, which
would contribute towards the improvement of the standards of living of the
people. Also, both States undertake to promote the development of
international shipping services and in all respects of vessels in waters (except
coastal trade and fisheries), shall accord national and most-favored-nation
treatment principles (Article-4). Article 7 facilitates the importation without
payment of customs duties of goods, material, and equipment for purposes of
exhibitions and displays, provided that they are re-exported within the due
period. This BIT also provides fair and equitable treatment, most-favored-
nation treatment, national treatment under international law, as well as other
benefits to the investors of the home state. Article 12, 13, and 15 of the BIT has
provisions to settle the dispute between the Contracting Parties or any of its
investors. Article 17(4) only entitles the Government of the Kingdom of
Netherlands to terminate the application of the present Agreement separately in
respect of any of the parts of the Kingdom. The BIT has no specific reference to
environmental protection.

H. Romania?

The Preamble of the BIT desires to expand and deepen economic and
industrial co-operation on a long-term basis and in particular to create favorable

23 The Government of Malaysia signed the BIT with the Government of the Kingdom of
Netherlands in 1971, which is still in force.

2 The Government of Malaysia signed the BIT with the Government of the Socialist Republic of
Romania at Bucharest in 1996, which is still in force and replaced earlier signed BIT of 1982.
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conditions for investments by recognizing the need to protect such investments.
This BIT also provides equitable treatment at all times, full adequate protection
and security, most-favored-nation treatment, as well as other benefits to the
investors of the home state. Article 6 and 7 of the BIT has provisions to settle the
dispute between the Contracting Parties or any of its investor. The BIT has no
specific reference to environmental protection.

I. Switzerland?

The Preamble of the BIT intends to create favorable conditions for
capital investments by recognizing the need to protect such investments. This
BIT protects following the local legislation, fair and equitable treatment, most-
favored-nation treatment, national treatment, as well as other benefits to the
investors of the home state. Article 9 of the BIT has provisions to settle the
dispute between the Contracting Parties or any of its investors. The BIT has no
specific reference to environmental protection.

J. Turkey?

The Preamble of the BIT desires to expand and deepen economic and
industrial co-operation on a long-term basis and in particular to create favorable
conditions for investments by recognizing the need to protect such investments.
This BIT provides full and adequate protection and security at all times
following the local legislation, fair and equitable treatment, most-favored-
nation treatment, as well as other benefits to the investors of the home state.
Article 7 and 8 of the BIT has provisions to settle the dispute between the
Contracting Parties or any of its investors. The BIT has no specific reference to
environmental protection.

K. United Arab Emirates (UAE)?’

The Preamble of the BIT desires to create favorable conditions for
greater economic co-operation for investments by recognizing the need to

% The Government of Malaysia signed the BIT with the Government of the Swiss Confederation
at Kuala Lumpur in 1978, which is still in force.

% The Government of Malaysia signed the BIT with the Government of the Republic of Turkey in
1998, which is still in force.

27 The Government of Malaysia signed the BIT with the Government of the United Arab Emirates
at Kuala Lumpur in 1991, which is still in force.
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protect such investments. This BIT provides full protection and security at all
times following the local legislation, fair and equitable treatment, most-favored-
nation treatment, as well as other benefits to the investors of the home state.
Article 9 and 10 of the BIT has provisions to settle the dispute between the
Contracting Parties or any of its investor. The BIT has no specific reference to
environmental protection.

L. United Kingdom (UK)2

The Preamble of the BIT desires to create favorable conditions for
greater investment by recognizing the encouragement and reciprocal protection
under the international agreement of such investments. This BIT provides full
protection and security at all times following the local legislation, fair and
equitable treatment, most-favored-nation treatment, national treatment, as well
as other benefits to the investors of the home state. Article 7 and 8 of the BIT has
provisions to settle the dispute between the Contracting Parties or any of its
investors. The BIT has no specific reference to environmental protection.

M. Uzbekistan?

The Preamble of the BIT desires to expand and strengthen economic
and industrial cooperation on a long-term basis and in particular to create
favorable conditions for investments by recognizing the need to protect such
investments. This BIT provides full and adequate protection and security at all
times following the local laws, regulations, and national policies, equitable
treatment, most-favored-nation treatment, as well as other benefits to the
investors of the home state. Article 7 and 8 of the BIT has provisions to settle the
dispute between the Contracting Parties or any of its investors. The BIT has no
specific reference to environmental protection.

N. Vietnam?®

The Preamble of the BIT desires to expand and deepen economic and
industrial cooperation on a long-term basis and in particular to create favorable
conditions for investments by recognizing the need to protect such investments.

28 The Government of Malaysia signed the BIT with the Government of the United Kingdom of
Great Britain and Northern Ireland at London in 1981, which is still in force.

2 The Government of Malaysia signed the BIT with the Government of the Republic of
Uzbekistan at Kuala Lumpur in 1997, which is still in force.

30 The Government of Malaysia signed the BIT with the Government of the Socialist Republic of
Vietnam at Kuala Lumpur in 1992, which is still in force.
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This BIT provides full protection and security at all times following the local
laws, regulations, and administrative practices, fair and equitable treatment,
most-favored-nation treatment, as well as other benefits to the investors of the
home state. Article 7 and 8 of the BIT has provisions to settle the dispute
between the Contracting Parties or any of its investors. The BIT has no specific
reference to environmental protection.

The following table is the summary of the Malaysia BITs with 15
different countries concerning environmental protection:

Table-3: Malaysia BITs with different countries

Country Signing date & Environmental FDI Dispute settlement
present status protection protections provisions

Austria 22/12/2000 No NT, MFN, FET Yes
In force

BLEU 22/05/1981 No NT, MFN, FET Yes
In force

Denmark 05/11/2009 No NT, MFN, FET Yes
In force

Germany 06/05/1981 Yes NT, MFN Yes
In force

India 09/02/2009 No MFN, FET Yes
In force

Korea 21/06/1999 No NT, MFN, FET Yes
Signed

Netherlands 01/11/1994 No NT, MFN, FET Yes
In force

Romania 13/03/1987 No MFN, FET Yes
In force

Switzerland 14/10/2000 No NT, MFN, FET Yes
In force

Turkey 12/04/2012 No MFN, FET Yes
Signed

UAE 17/01/2011 No MFN, FET Yes
Signed

UK 19/06/1980 No NT, MFN, FET Yes
In force
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Uzbekistan 18/07/2000 No MFN, FET Yes
In force

Vietnam 01/05/2005 No MFN, FET Yes
Signed

Bangladesh 20/10/1994 No MFN, FET Yes
In force

NT=National treatment, MFN=Most-favoured nation treatment, FET=Fair, and
equitable treatment

5. The USA BITs with different countries
A. Albania3!

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees to a stable framework for effective
utilization of economic resources and improving living standards. The
Preamble also recognizes to promote international standards of worker rights
and not to relax health, safety, and environmental measures. This BIT provides
full protection and security, fair and equitable treatment, most-favored-nation
treatment, national treatment (article - 2). The BIT guarantees compensation for
expropriation (article - 3), damages due to war (article - 4), transfer of capital
(article - 5) as well as other benefits to the investors of the home state. Articles 8
to 10 of the BIT have provisions to settle the dispute between the Contracting
Parties or any of its investors. So, the BIT has specific reference to
environmental protection.

B. Bangladeshs3?

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and recognizes that foreign investment will
stimulate the flow of private capital and the economic development of the
parties. This BIT provides full protection and security, fair and equitable
treatment, most-favored-nation treatment, and national treatment (article-2).
The BIT guarantees compensation for expropriation (article -3), damages due to

31 The Government of the USA signed the BIT with the Government of the Republic of Albania at
Washington in 1995, which is still in force.

32 The Government of the USA signed the BIT with the People’s Republic of Bangladesh at
Washington in 1986, which is still in force.
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war (article - 4), transfer of capital (article - 5) as well as other benefits to the
investors of the home state. Articles 7 and 8 of the BIT have provisions to settle
the dispute between the Contracting Parties or any of its investors. The BIT has
no specific reference to environmental protection.

C. Czech Republic3?

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees fair and equitable treatment of
investment. The Preamble also recognizes to raise living standards for the
inhabitants as well as improving the well-being of workers and promoting
international standards of worker rights. This BIT provides full protection and
security, fair and equitable treatment at all times, most-favored-nation
treatment, and national treatment (article-2). The BIT guarantees compensation
for expropriation (article - 3), damages due to war (article - 4), transfer of capital
(article - 5) as well as other benefits to the investors of the home state. Articles 6
to 8 of the BIT have provisions to settle the dispute between the Contracting
Parties or any of its investors. The BIT has no specific reference to
environmental protection.

D. Jordan3*

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees to a stable framework for effective
utilization of economic resources and improving living standards. The
Preamble also recognizes to promote international standards of worker rights
and not to relax health, safety, and environmental measures. This BIT provides
full protection and security, fair and equitable treatment, most-favored-nation
treatment, national treatment (article-2). The BIT guarantees compensation for
expropriation (article -3), damages due to war (article - 4), transfer of capital
(article - 5) as well as other benefits to the investors of the home state. Articles 8
to 10 of the BIT have provisions to settle the dispute between the Contracting
Parties or any of its investors. So, the BIT has specific reference to
environmental protection.

33 The Government of the USA signed the BIT with the Czech and Slovak Federal Republic at
Washington in 1991, which is still in force.

3 The Government of the USA signed the BIT with the Government of the Hashemite Kingdom of
Jordan at Amman in 1997, which is still in force.
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E. Kazakhstan3s

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees fair and equitable treatment of
investment. The Preamble also recognizes to raise living standards for the
inhabitants as well as improving the well-being of workers and promoting
international standards of worker rights. This BIT provides full protection and
security, fair and equitable treatment at all times, most-favored-nation
treatment, and national treatment (article-2). The BIT guarantees compensation
for expropriation (article - 3), damages due to war (article - 4), transfer of capital
(article - 5) as well as other benefits to the investors of the home state. Articles 6
to 8 of the BIT have provisions to settle the dispute between the Contracting
Parties or any of its investors. The BIT has no specific reference to
environmental protection.

F. Morocco3®

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and recognizes the creation of favorable
conditions for investors. This BIT provides full protection and security, fair and
equitable treatment, most-favored-nation treatment, and national treatment
(article-2). The BIT guarantees compensation for expropriation (article - 3),
transfer of capital (article - 4) as well as other benefits to the investors of the
home state. Articles 5 to 7 of the BIT have provisions to settle the dispute
between the Contracting Parties or any of its investors. The BIT has no specific
reference to environmental protection.

G. Romania%’

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees fair and equitable treatment of
investment. The Preamble also recognizes to raise living standards for the
inhabitants as well as improving the well-being of workers and promoting
international standards of worker rights. This BIT provides full protection and

3 The Government of the USA signed the BIT with the Republic of Kazakhstan at Washington in
1992, which is still in force.

% The Government of the USA signed the BIT with the Kingdom of Morocco at Washington in
1985, which is still in force.

37 The Government of the USA signed the BIT with the Government of Romania at Bucharest in
1992, which is still in force.
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security, fair and equitable treatment at all times, most-favored-nation
treatment, and national treatment (article-2). The BIT guarantees compensation
for expropriation (article - 3), transfer of capital (article - 4) as well as other
benefits to the investors of the home state. Articles 5 to 7 of the BIT have
provisions to settle the dispute between the Contracting Parties or any of its
investors. The BIT has no specific reference to environmental protection.

H. Sri Lanka3

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees fair and equitable treatment of
investment. The Preamble also recognizes to raise living standards for the
inhabitants as well as improving the well-being of workers and promoting
international standards of worker rights. This BIT provides full protection and
security, fair and equitable treatment at all times, most-favored-nation
treatment, and national treatment (article-2). The BIT guarantees compensation
for expropriation (article - 3), transfer of capital (article - 4) as well as other
benefits to the investors of the home state. Articles 5 to 7 of the BIT have
provisions to settle the dispute between the Contracting Parties or any of its
investors. The BIT has no specific reference to environmental protection.

I. Turkey®

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees fair and equitable treatment of
investment. This BIT provides full protection and security, fair and equitable
treatment, most-favored-nation treatment, and national treatment (article-2).
The BIT guarantees compensation for expropriation (article - 3), transfer of
capital (article - 4) as well as other benefits to the investors of the home state.
Articles 5 and 7 of the BIT have provisions to settle the dispute between the
Contracting Parties or any of its investors. The BIT has no specific reference to
environmental protection.

3 The Government of the USA signed the BIT with the Democratic Socialist Republic of Sri
Lanka at Colombo in 1991, which is still in force.

3 The Government of the USA signed the BIT with the Republic of Turkey at Washington in
1985, which is still in force.
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J. Uzbekistan4

The Preamble of the BIT desires to promote greater economic
cooperation between both parties and agrees to a stable framework for effective
utilization of economic resources and improving living standards. The
Preamble also recognizes to promote international standards of worker rights
and not to relax health, safety, and environmental measures. This BIT provides
full protection and security, fair and equitable treatment, most-favored-nation
treatment, national treatment (article-2). The BIT guarantees compensation for
expropriation (article - 3), damages due to war (article - 4), transfer of capital
(article - 5) as well as other benefits to the investors of the home state. Articles 8
to 10 of the BIT have provisions to settle the dispute between the Contracting
Parties or any of its investors. So, the BIT has specific reference to
environmental protection.

The following table is the summary of the USA BITs with 10 different
countries with environmental protection:

Table-4: The USA BITs with different countries

Country Signing date & Environmental FDI protections Dispute
present status protection settk'en_'lent
provisions
Albania 11/01/1995 Yes NT, MFN, FET Yes
In force
Bangladesh 12/03/1986 No NT, MFN, FET Yes
In force
Czech Republic 22/10/1991 No NT, MFN, FET Yes
In force
Jordan 02/07/1997 Yes NT, MFN, FET Yes
In force
Kazakhstan 19/05/1992 No NT, MFN, FET Yes
In force
Morocco 22/07/1985 No NT, MFN, FET Yes
In force
Romania 28/05/1992 No NT, MFN, FET Yes
In force

40 The Government of the USA signed the BIT with the Government of the Republic of Uzbekistan
at Washington in 1994.

FSH UIN Syarif Hidayatullah Jakarta In Association with Poskolegnas UIN Jakarta - 515



Mohammad Belayet Hossain

Sri Lanka 20/09/1991 No NT, MFN, FET Yes
In force

Turkey 03/12/1985 No NT, MFN, FET Yes
In force

Uzbekistan 16/12/1994 Yes NT, MFN, FET Yes
Signed

NT=National treatment, MFN=Most-favoured nation treatment, FET=Fair, and
equitable treatment

The following table is the summary of the Bangladesh, Malaysia, and the USA
BITs with different countries with environmental protection:

Table-5: Comparison between Bangladesh, Malaysia, and the USA BITs with
different countries

Country Environmental Dispute settlement FDI protections
protection provision
BD ML USA BD ML USA BD ML USA
Albania - - Yes Yes Yes Yes NT, MFN, FET
Austria No No - Yes Yes Yes NT, MFN, NT, MFN, FET -
FET
Bangladesh - No No Yes Yes Yes MFN, FET NT, MFN, FET
BLEU No No - Yes Yes Yes MFN, FET NT, MFN, FET -
Czech Republic - - No Yes Yes Yes NT, MFN, FET
Denmark Yes No - Yes Yes Yes NT, MFN, NT, MFN, FET -
FET
Germany No Yes - Yes Yes Yes NT, MFN, NT, MFN -
FET
India No No - Yes Yes Yes NT, MFN, MFN, FET -
FET
Jordan - - Yes Yes Yes Yes NT, MFN, FET
Kazakhstan - - No Yes Yes Yes NT, MFN, FET
Korea No No - Yes Yes Yes NT, MFN, NT, MFN, FET -
FET
Malaysia No - - Yes Yes Yes MFN, FET -
Morocco - - No Yes Yes Yes NT, MFN, FET
Netherlands No No - Yes Yes Yes NT, MFN, NT, MFN, FET -
FET
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Romania No No No Yes Yes Yes MFN MFN, FET NT, MFN, FET
Sri Lanka - - No Yes Yes Yes NT, MFN, FET
Switzerland No No - Yes Yes Yes NT, MFN, NT, MFN, FET -
FET
Turkey Yes No No Yes Yes Yes NT, MFN, MFN, FET NT, MFN, FET
FET
UAE Yes No - Yes Yes Yes NT, MFN, MFN, FET -
FET
UK No No - Yes Yes Yes NT, MFN, NT, MFN, FET -
FET
Uzbekistan No No Yes Yes Yes Yes FET MFN, FET NT, MFN, FET
Vietnam No No - Yes Yes Yes MFN, FET MFN, FET -

BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, NT=National treatment,
MEFN=Most-favoured nation treatment, FET=Fair, and equitable treatment

6. Findings

From the above discussion of the BITs and table-2 to 5, it can be seen
that only a few BITs has specific reference to environmental protection. Out of
40 BITs, only 7 of them (Bangladesh-Denmark, Bangladesh-Turkey,
Bangladesh-UAE, Malaysia-Germany, USA-Albania, USA-Jordan, and USA-
Uzbekistan) or 2.8% has specific reference to environmental protection. Apart
from these seven BITs, the rest has no specific reference to environmental
protection. All the BITs mainly cover dispute settlement mechanisms and all of
them have specific provisions for full and adequate protection and security, fair
and equitable treatment, most-favored-nation treatment, national treatment,
compensation for expropriation, and nationalization as well as other benefits
for the foreign investors.

7. Importance of protecting the environment in Bangladesh

In Bangladesh, there are many multinational enterprises (MNEs) who
brought banned or outdated technologies from their home countries, as a result,
damaging the environment significantly (Abdin, 2015). The Foreign Private
Investment (Promotion and Protection) Act (FPIA) 1980 or National Industrial
Policy (NIP) 2010 or even bilateral investment treaties (BITs) do not impose an
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environmental requirement as an entry condition for foreign investors. Article 6
of the Bangladesh Environment Conservation Act 2010 simply requires
investors to submit an Environmental Impact Assessment report to obtain an
environmental clearance certificate from the Department of Environment
(International Labour Organisation, 1995). Most of Bangladesh signed BITs and
MIAs also lack specific reference to protecting the environment. (Investment
Policy Hub, 1994)

8. Importance of protecting the environment in Malaysia

In Malaysia, it has been reported that there were 149 cases of the oil
spill in Malaysian waters between 2009 to 2017 (Reduan, 2017). The foreign
investors are concerned to maximize their profit and take less care about the
degradation of the environment, for example — the dumping of hazardous
waste by Asia Rare Earths — a subsidiary of Mitshubishi in Malaysia. During the
last decade, projects such as Bakun Dam, Kuala Lumpur Outer Ring Road,
Forest Plantation Development, Empire Residence Development, Pan Borneo
Highway created controversies and completed with the sacrificing the natural
forest (Frumkin, 2016).

During the screening of investment, the relevant authority studies the
impact of the FDI on the environment before permitting the entry of the FDI
The authority will refuse permission if the effects on the environment are too
serious but the environmental standards in Malaysia are not high like many
developed countries (Mustafa, 2019). When there is a definite clash between the
protection of the environment and FDI, arbitral tribunals usually decides in
favor of investment protection. It is also difficult to determine whether the
motive behind the interference is a concern for the environment or whether the
interference is a protective measure designed to keep foreigners out of the
economy. After granting permission of entry, if the authority interferes, then it
becomes more problematic because the authority must have the weight of
rhetoric as well as the principle behind it to support such interference. The
Environmental Quality Act 1974 seems insufficient to deal with these new and
complex environmental issues as well as it has no provision regarding
sustainable development (Embong, 2015). Moreover, apart from Malaysia-
Germany BIT, other bilateral investment treaties signed by Malaysia has no
specific reference to environmental protection.
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9. The United States Federal Environmental Statutes

Consistent with the federal statutes that they administer, US federal
agencies promulgate regulations in the Code of Federal Regulations that fill out
the broad programs enacted by Congress. Primary among these is Title 40 of the
Code of Federal Regulations,*! containing the regulations of the Environmental
Protection Agency (EPA). Other important CFR sections include Title 10
(energy), Title 18 (Conservation of Power and Water Resources), Title 21 (Food
and Drugs), Title 33 (Navigable Waters), Title 36 (Parks, Forests and Public
Property), Title 43 (Public Lands: Interior) and Title 50 (Wildlife and Fisheries).

The federal and state judiciaries have played an important role in the
development of environmental law in the United States, in many cases
resolving significant controversy regarding the application of federal
environmental laws in favor of environmental interests. The decisions of
the Supreme Court in cases such as Calvert Cliffs Coordinating Committee v. LS.
Atomic Energy Commission (broadly reading the procedural requirements of
NEPA), Tennessee Valley Authority v. Hill (broadly reading the Endangered
Species Act), and more recently, Massachusetts v. EPA (requiring EPA to
reconsider regulation of greenhouse gases under the Clean Air Act) have had
policy impacts far beyond the facts of the particular case.

D. CONCLUSIONS

Referring to the two questions raised in this paper, (a) even though the
BITs states that the host country can take measures following its national laws,
regulations, and policies but in absence of any specific provision of protecting
the environment, it may raise the issue of discriminatory expropriation or
violation of national treatment and most-favoured treatment principles; (b)
Bangladesh, Malaysia and the USA should consider to insert specific
environmental protection clause into the future BITs to allow the host state to
protect its environment without any hindrance for future generations.

The FDI laws of Bangladesh and Malaysia have provisions only to
promote the inflow of FDI and after post-entry, provide different incentives and
protections to the foreign investors. In the absence of a global treaty or specific
Act, regulating the FDI in Bangladesh and Malaysia is mainly dependent upon

41 Title 40 is a part of the United States Code of Federal Regulations. Title 40 arranges mainly
environmental regulations that were promulgated by the US Environmental Protection Agency (EPA), based
on the provisions of United States laws (statutes of the U.S. Federal Code). Parts of the regulation may be
updated annually on July 1.
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the BITs. Based on the WTO principle of ‘reciprocity’ both countries should
design their BITs in such a way that all party's interest is preserved equally,
thus the economic relations will sustain for a long time between them.
Moreover, it is necessary to insert environmental protection requirements
through legal or policy regime or BITs to control foreign investment in sensitive
fields by setting conditions and FDI must satisfy for national interest, fulfill
social and economic development objectives.

Recommendation

As can be seen from the above findings that most of Bangladesh and
Malaysia's BITs lack to cover environmental issues. In absence of any global
treaty, the BITs at present regulating the FDI in both Bangladesh and Malaysia
(Hossain, 2018). The FDI related laws are scattered and environmental
standards are lax. The Bangladesh Environment Conservation Act 2010 and the
Environmental Quality Act 1974 of Malaysia fail to meet the standard
maintained by the developed states like USA. From the case list of lawsuits
about environmental damages, it is noticeable that most of the cases were filed
in the USA, which shows the greater standard and implementation of the
environmental laws (Wikipedia, 2020). On the other hand, there is no
international litigation complained by either Bangladesh or Malaysia against
any foreign investors with environmental damages. Therefore, this is the time
when both countries should consider raising their environmental standards to
an international level, in which case, they can follow the USA Federal
Environmental Statutes as a model.

Furthermore, in practice, both liberalization and restrictive regulation
could have positive and negative effects in both Bangladesh and Malaysia, so
they should design their BITs in a balanced way to meet their peculiar needs at
any particular time. Both countries should consider environmental protection to
insert into the BITs to protect its legitimate interest and at the same time
protecting the foreign investors' interest as per WTO principles. Therefore, well-
balanced BITs need to be struck between liberalization and restrictive
regulation to ensure the environmental protection of both countries.

Limitation of the study

The main limitation of this study is that it lacks interviews on the
subject matter. As mentioned earlier that Bangladesh, Malaysia, and USA have
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signed 30, 66, and 45 BITs respectively and in this paper 40 BITs in total have
been analyzed. Therefore, further research in this space would be strengthened
by including interviews with government officials, foreign investors, and
academicians.
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