P- ISSN: 2356-1440
E- ISSN: 22502-230X

CITA ,
UKUM =

Indonesian Law Journal

=
<C
>
a
=

WMINH VLID TYNYNT

Mediation from the Penological Viewpoint

Mohammad Hossein Hajaryan, Iraj Golduzian & Ehsan Hajarian. (Islamic Republic of Iran)
e Considering the Living Law as A Source in National Legal Development
Achmad Irwan Hamzani, Havis Aravik, Mukhidin & Eddy Praptono. (Tegal, Indonesia)

e Legal Review of the Liability Framework for Remote Sensing by Looking at the Global
Navigation Satellite System

Simin Asadzadeh Talei, Sepidel Bouzari & Sakineh Bagheri. (Islamic Republic of Iran)

e Prevention Model of Disguised Crime in Indonesian Banking Facing the Deviation Actions of
The Credit Use/Side Streaming by Debtor; Theoretical Review on Risk Management of Default
Due to Side Streaming

Mas Ahmad Yani & Muhammad Mustofa. (Jakarta, Indonesia)

e Limitation and Reduction of Human Rights in Indonesia Through Substitute Governmental
Regulations

Marli Candra, Tigor Einstein & Muhammad Ishar Helmi. (Malaysia)

e A Comparative Study of Gay and Lesbian Movement in Indonesia and America for the Struggle
of Equality Recognition

Aprilina Pawestri, Supanto & Isharyanto. (Surakarta, Indonesia)
o Legal Characters of Partnership Agreement 212 Mart
Mulhadi & Zulkifli Sembiring. (Medan, Indonesia)

¢ Reformulation of the Monitoring on Political Party Fund System; A Case of Indonesian Political
Party System

Muhammad Aljabar Putra, RezKy Panji Perdana Martua Hasibuan & Indra Rahmatullah. (Jakarta, Indonesia)

e [po6nembl MpobyxageHus KommyHusma u Xanucbata kak Popma YépHon KamnaHuum Ha
Mpe3sugeHTckux Boibopax B UHooHe3un B 2019 Moay (Issues of the Awakening of Communism
and Khilafah as a Form of a Black Campaign in the Presidential Election in Indonesia in 2019)

Zahrotunnimah & Ida Susilowati. (Ufa, Federasi Russia)

(6102) Z JoquinN £ swnjoA

Volume 7 Number 2 (2019)



Jurnal

CITA HUKUM

VOLUME 7 NUMBER 2 (2019)

JURNAL CITA HUKUM is Indonesian Law Journal published by Faculty of Sharia and Law, State Islamic University Syarif Hidayatullah Jakar-
ta in Associate with Center for Study of Indonesian Constitution and Legislation (POSKO-LEGNAS) UIN Jakarta.
This journal specializes in Legal Studies and try to present various results of the latest and high-quality scientific research.
As an International Journal, all articles must be written in English or Russian, because they will be read online by millions of readers, both
speakers of English and Russian.
JURNAL CITA HUKUM has been indexed at Web of Science (WOS) Web of Science (WOS) or Emerging Source Citation Index (ESCI)
Clarivate Analytics, DOAJ, EBSCO, DIMENSION, Microsoft Academic Search, and SINTA 3 and become a CrossRef Member since year
2015. Therefore, all articles published by JURNAL CITA HUKUM will have unique DOI number.

INTERNATIONAL EDITORIAL BOARD

Prof. Carolyn Sappideen, Scopus ID: 6506771331 School of Law Western Sydney University, Australia

Prof. Alexander Fedorovich Malyy, Scopus Id: 57194874834, Department of Constitutional Law, Kazan Federal University, Russian Federation

Prof. Razeen Sappideen, Scopus ID: 14041008300 School of Law Western Sydney University, Australia

Prof. Stanislav Shkel, Scopus Id: 56747984200, Department of Constitutional Law, Ufa State Petroleum Technological University, Russian Federation
Prof. Stefan Koos, Bundeswehr University Munich

Prof. Muhammad Munir, Scopus ID: 54414595100, Depariment of Law, International Islamic University Islamabad, Pakistan

Prof. Euis Nurlaelawati, Scopus ID: 56247081700, Faculty of Sharia and Law, State Islamic University (UIN) Sunan Kalijaga Yogyakarta

Prof Abdul Gani Abdullah, Universitas Islam Negeri Syarif Hidayatullah Jakarta

Prof. Salman Maggalatung, Center for the Study of Constitution and National Legislation (POSKOLEGNAS), Indonesia

Assoc. Prof. Asep Saepudin Jahar, Scopus ID: 57156653300, Depariment of Economic Law Universitas Islam Negeri Syarif Hidayatullah Jakarta
Assoc. Prof. Ahmad Tholabi Kharlie, Thomson Reuters Id: R-5028-2017, Department of Family Law, Faculty of Shana and Law, Universitas Islam Negeri Syarif
Hidayatullah Jakarta

EDITOR IN CHIEF

Nur Rohim Yunus, Scopus ID: 57210890976, Thomson Reuters Researcher ID: F-3477-2017, ORCID ID: 0000-0003-27821266, SSRN ID: 2645355, SINTA ID:
5975443, Department of Constitutional Law, UIN Syarif Hidayatullah Jakarta, Indonesia

MANAGING EDITOR

Muhammad Ishar Helmi, Thomson Reuters Researcher ID: F-3345-2017, ORCID ID: 0000-0001-7060-8191, SINTA ID: 6199804, Department of Criminal Law
UIN Syarif Hidayatullah Jakarta, Indonesia.

EDITORS

Indra Rahmatullah, ORCID ID: 0000-0002-6160-4225, SINTA ID: 6200500, Department of Economic Law, Faculty of Sharia and Law, UIN Syarif Hidayatullah
Jakarta, Indonesia.

Fitria Fitria, ORCID ID: 0000-0001-9733-1233, Depariment of International Law, York Law School, University of York, UK, United Kingdom.

Mara Sutan Rambe, ORCID ID: 0000-0001-5404-6635, SINTA ID: 6200494, Department Criminal Law, Faculty of Law, UIN Syarif Hidayatullah Jakarta, Indonesia.
Erwin Hikmatiar, Thomson Reuters Researcher ID: F-3235-2017, ORCID ID: 0000-0003-4103-818X, SINTA ID: 6200141, Center for The Study of Constitution
and National Legislation (POSKOLEGNAS), UIN Jakarta.

Arip Purkon, ORCID ID: 0000-0002-6195-9384, Department of Law, University of Malaya, Malaysia.

LANGUAGE EDITOR (ENGLISH AND RUSSIA)

Raisa Shahrestani, Belgorodsky State University, Russia.
Firsty Izzata Bella, State Islamic University (UIN) Syarif Hidayatullah Jakarta, Indonesia.

ASSISTANT TO THE EDITORS
Anisaul Kamilah. State Islamic University (UIN) Syarif Hidayatullah Jakarta, Indonesia.
Firda Zahra, State Islamic University (UIN) Syarif Hidayatullah Jakarta, Indonesia.

Redaktur Office
Faculty of Sharia and Law UIN Syarif Hidayatullah Jakarta
Street Ir. H. Juanda 95 Ciputat Jakarta 15412
Phone. (62-21) 74711537, Faks. (62-21) 7491821
Website: www.fsh-uinjkt.net, E-mail: jurnal_citahukum@uinikt ac.id.
Link: http://joumal uinikt ac.id/index php/citahukum




Jurnal

CITA HUKUM

INDONESIAN LAW JOURNAL
Welcoming contributions from scientists, scholars, professionals, and researchers in the legal disciplines to be

published and disseminated after going through script selection mechanisms, reviewing sustainable partners, and
rigorous editing processes.



TABLE OF CONTENTS

Mediation from the Penological Viewpoint
Mohammad Hossein Hajaryan, Iraj Golduzian, Ehsan Hajarian ............................ 157-168

Considering the Living Law as A Source in National Legal Development
Achmad Irwan Hamzani, Havis Aravik, Mukhidin, Eddy Praptono ..............cccccccce... 169-190

Legal Review of the Liability Framework for Remote Sensing by Looking
at the Global Navigation Satellite System
Simin Asadzadeh Talei, Sepideh Bouzari, Sakineh Bagheri ...........cccooeeiiieiiiciiceae 191-198

Prevention Model of Disguised Crime in Indonesian Banking Facing the Deviation Ac-
tions of The Credit Use/Side Streaming by Debtor; Theoretical Review on Risk Manage-
ment of Default Due to Side Streaming

Mas Ahmad Yani, Muhammad MUStofa ........c...ooeiie i e e e e 199-212

Limitation and Reduction of Human Rights in Indonesia Through Substitute
Governmental Regulations
Marli Candra, Tigor Einstein, Muhammad Ishar Helmi ... 213-234

A Comparative Study of Gay and Lesbian Movement in Indonesia and America for the
Struggle of Equality Recognition
Aprilina Pawestti, Supantd, ISharyanto «...uuunnnnnimmnsaniinaisssai i 239252

Legal Characters of Partnership Agreement 212 Mart
Mulhadi, Zulkifli SEmMbITING .......ccuoveiieiiriicriecee e e e e e e s s cee 203727 0

Reformulation of the Monitoring on Political Party Fund System; A Case of

Indonesian Political Party System

Muhammad Aljabar Putra, Rezky Panji Perdana Martua Hasibuan,

Inddea RabmB AN ..commsnomsommmmonsmmmmmvismensesems assmsrsmiomss s snmisuss s nessesswomssons 271-290

IIpoGaemMbl mpoOyXKaeHIIsI KOMMYHIM3Ma U XaandaTa Kak ¢opMa UE€pHOI KaMITaHWIL
Ha IIpe3NAeHTCKUX Beioopax B VIHaoHesym B 2019 roay

(Issues of the Awakening of Communism and Khilafah as a Form of a Black Campaign in the
Presidential Election in Indonesia in 2019)

Za kGt HIAATS IAA: SUSTIOWIRTE wuussoc s s s S S B S R SE RR s 291-306



JURNAL CITA HUKUM (Indonesian Law Journal)
FSH UIN Syarif Hidayatullah Jakarta
Vol. 7 No. 2 (2019), pp.199-212, DOI: 10.15408/jch.v7i2.12115

Prevention Model of Disguised Crime in Indonesian
Banking Facing the Deviation Actions of

The Credit Use/Side Streaming by Debtor;
Theoretical Review on Risk Management of Default Due to
Side Streaming’

Mas Ahmad Yani,! Muhammad Mustofa2
Doctoral Program of Criminology, Universitas Indonesia, Jakarta, Indonesia

< 10.15408/jch.v7i2.12115

Abstract

The purpose of this paper is to explore and conduct systematical research through reading
materials (researching by reading) on the possibility of prevention steps to prevent or
reduce the Deviation Actions of the Credit Use (Side Streaming) by Debtor in the Problem
of Banking Credit Facilities Utilization in Indonesia. This paper is constructed by referring
to one step of researching conducted by lan Crow and Natasha Semmens in “Researching
Criminology” (2006). It is stated that in researching by reading there are three approaches,
they are (1) process of literature review; (2) process of reading and utilizing other people
research findings; and (3) process of data analysis which is not used in researches, for
example data taken from a writing in a newspaper or other mass media called content
analysis. This research concludes that although the mode has been regulated in Law of
Crime, the actions of side streaming have not been set up in banking crime actions in
Indonesia. For the time being, side streaming occurs due to the availability of chances or
opportunities and the possibility of using it to hide fraudulent misrepresentation actions.
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Model Pencegahan Kejahatan Tersembunyi di Perbankan Indonesia
Menghadapi Tindakan Penyimpangan Penggunaan Kredit oleh Debitur;
Tinjauan Teoritis tentang Manajemen Risiko Kelalaian karena Side Streaming

Abstrak

Tujuan dari makalah ini adalah untuk mengeksplorasi dan melakukan penelitian sistematis
melalui bahan bacaan tentang kemungkinan langkah-langkah pencegahan atau
mengurangi tindakan penyimpangan Penggunaan Kredit (Side Streaming) oleh Debitur
dalam Masalah pemanfaatan fasilitas kredit Perbankan di Indonesia. Makalah ini dibangun
dengan mengacu pada satu langkah penelitian yang dilakukan oleh lan Crow dan Natasha
Semmens dalam "Researching Criminology" (2006). Dinyatakan bahwa dalam meneliti
dengan membaca ada tiga pendekatan, yaitu (1) proses tinjauan literatur; (2) proses
membaca dan memanfaatkan temuan penelitian orang lain; dan (3) proses analisis data
yang tidak digunakan dalam penelitian, misalnya data yang diambil dari tulisan di koran
atau media massa lainnya yang disebut analisis konten. Penelitian ini menyimpulkan
bahwa meskipun modus kejahatan ini telah diatur dalam Hukum Pidana, namum tindakan
side streaming belum diatur dalam tindakan kejahatan perbankan di Indonesia. Untuk saat
ini, Side Streaming terjadi karena ketersediaan peluang dan kemungkinan
menggunakannya untuk menyembunyikan tindakan keliru penipuan.

Kata kunci: Pencegahan, Penyimpangan Penggunaan Kredit, Kejahatan Perbankan

Mopenb npenoTBpalleHus CKPLITOI NPECTYNHOCTH B UHAOHE3NNCKNX GaHKOBCKUX
ycnyrax nepep AeBUAHTHOCTLIO MCMONb30BaHUSA kpeauTa aebutopamu;
TeopeTuyeckmnin 0630p puCK-MeHeAXKMEHTa HeOPEeXHOCTM U3-3a side streaming (ucnonb3oBaHUs
KanuTtana He No HasHa4YeHuIo)

AHHOmMauyus

Llenbto  OaHHOU cmambu sensemcsi U3ydeHue U npogedeHue cucmemMamuyecKux
uccnedosaHull nymem YmeHusi ne4amHo20 Mamepuana o 803MOXHOCMU NPEBEHMUBHbIX
Mep unu CcokpaweHus OesuaHmHOCMU NO UCNoMb308aHul Kpeduma debumopamu 8
npobnemax ucnonb3osaHuss OaHKOBCKUX KpedumHbix cpedcme 8 MHAoHesuu. Oma
cmamesi 6bina nod2omossieHa 8 pamkax 00HO3IManHo20 uccnedosaHusi, NPo8edeHHO20
Anom Kpoy u Hamaweli Cemmenc e «Researching Criminology» (2006). Ymeepxdaemcs,
umo npu uccnedosaHuu nocpedcmeom YmeHus cywecmeyem mpu no0xo0da, a UMeHHo: 1)
npouecc ob3opa fumepamypbl; 2) NPOUECC YMEHUsS U UCNOMb308aHUsS Pe3ynbmamos
uccnedosaHull  dpyeux model; u 3) npouecc aHanusa OaHHbIX, KOMOPbIE He
ucnone3ylomest 8 uccnedo8aHusix, Hanpumep, O0aHHbIX, 835mbIX U3 3anucell 8 eazemax
unu Opyaux cpedcmeax Maccogoll UHOPMayuU, Ha3biBaeMbIX KOHMeHmM-aHanu3oM. B
pe3ynbmame 3moz0 uccnedogaHusi Mbi NpUWIIU K 8bigody, Ymo, xoms amom cnocob
npecmynnieHusi peaynupyemcsi 8 Y20moeHOM 3akoHe, 00Hako Side streaming He
peaynupyemcs 3akoHoM O b6aHKO8CKUX npecmynneHusix 8 WHAoHe3uu. Ha daHHbIl
mMomeHm side streaming npoucxodum u3-3a Hanuyus 803MOXHOCMU UCNO/b308aMb €20
0151 COKPbIMUS MOWeEHHUYecKux delicmeud.

Knioyesbie crosa: npeOomepaLueHue, 0eguaHMHOCMb NO UCNOMIb308aHUI0 erauma,
baHKoscKue npecmynneHusa
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Introduction

It is noticed that the banking operational activities have high complexity in
deviation, both in administration and/or in crime potential or fraud. To reduce
the fraud potential, a bank has to apply cautious principles so that the bank can
avoid the problem and the trust of those who save the money in the bank is
well-maintained (Tampubolon, 2016).

One of the deviation forms in the banking world is misusing of facilities
and utilizing the credit which will be and/or has been granted. Specifically, in
Indonesia, this kind of deviation is recognized by banking people as “side
streaming.” Literally, “side” means line or edge, while “streaming” means a
flowing river. Therefore, the term side streaming simply and literarily means
being in the side of the edge of a river which is flowing as the mainline. This
term is not the banking terminology; thus, it is not found in the international
literature or journal on this matter. This terminology is only used to ease the
bank, especially in credit management, to show the form credit deviation of
credit misuse.

The synonym for the term is not the same as the meaning it contains, but
probably “stromanleningen” from Dutch can be used as a reference as quoted by
Sumitro Djojohadikusumo (1989: 206-220) from a monthly magazine,
Volkscreditwezen, in his dissertation entitled “Het Volkscredietwezen in de
Depressie”. It carries the meaning of a loan by using the third person to disguise.
In Central Java this practice is known as “tempelan” and in East Java, it is called
“topengan.”

According to Sumitro the practices are something that he worried the
most when dealing with the credit management in rural areas (around 1920-
1930). It is because this loan is the most difficult to recognize. The disguisers are
people who were trained to give incorrect information. The misappropriation is
detected when it is already going too far away, in which the amount of money
is already so big that the rural committee is no longer able to conduct the
“tempelan” ways to pay for the previous debt arrears. When the person whose
name was used as the person who applied for the loan is asked to take the
responsibility, she or he tells the actual story. The other synonym of side
streaming terminology refers to criminology repertoire, that is Fraudulent
Misrepresentation which means giving the incorrect information.

Riyanto (1990), an observer of banking problems in Indonesia, once
described various deviations in daily banking activities (in the bank perspective
as the offender), for example window dressing, setting up too high interest rate;
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providing the convenience to get a credit without the usual consideration or
assessment as the regular banking business world usually does. Especially
when the credit is granted for the companies in the group ranges, and in a too
big amount (Riyanto, 1991: 66-71).

Regarding the problems mentioned above, the efforts to prevent and to
react towards the side streaming actions are necessary to take. It is based on the
reasons as follows:

1. Up to the end of 2016, the Financial Services Authority (OJK) has taken
down 108 cases on banking crime actions for two years in 2014-2016.
There were 59 cases in 2014, declining in 2015 to be 23 cases; and 26 cases
until the third quarter in 2016.

2. During the period, the most cases of fraud in banking are credit case
(55%), making up records (21%), budget embezzlement (15%), budget
transfer (5%); and asset procurement (4%).

3. Fraud offender is usually an in charged person who has the authority to
make a decision and is related to banking operational activity
arrangement.

4. Fraud in banking occurs a lot in Bank Perkreditan Rakyat (BPR), 80 % is
closed due to fraud.

5. Therefore, OJK at the moment is working together with the law
enforcement apparatus and banking industries to prevent the occurrence
of banking criminal actions, and also to process the handling of banking
criminal actions conjecture.

The questions are: Why is side streaming happening? What factors are
the causes? How do we prevent and solve such factors?

Discussion
Some Factors Causing the Occurrence of Side Streaming

The factors causing side streaming theoretically can be seen from various
perspectives; law, economy, social, culture, politic, psychology, and
criminology, all of which integrate and summarize all factors to produce many
theories, such as social learning theory (Sutherland, 1983: 240-255), opportunity
structure theory or other theories about rational options provoking the
deviation/crime (Shover & Hochsteller, 2006). Also see Michael L. Benson and
Sally Simpson, 2009), and other theories which neutralize/ isolate/ obscure the
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people perspective on a crime concept or label (Sutherland, 1983: 250-255).
From the managerial side, it can be seen from the internal and external factors
(Sinungan, 1987: 174).

Practically, in the perspective that the bank is the victim, the causing
factors as general are: (a) the weakness of bank control and supervision; (b)
debtor is not really serious in doing the efforts, or the debtor is a criminal
(“mental bandit” as the sources call them), (d) the weakness in technical
mastery of know-how of the debtor working areas.

As specific and fundamental, the causing factors can be seen from these
three aspects: (a) when the prospective debtor is taking a feasibility test, (b)
when the agreement is taking place, (c) when the law enforcement takes place
after side streaming occurs (Yani, 2001: 200-202).

(a) When the prospective debtor is taking the feasibility test

The dominant factor is the minimum amount of information available on
attitude, characteristics, and personality of the prospective debtor. It is because
there is no standard/ benchmark for the banks. Banks only have a list of people
or bank clients who are blacklisted by the Bank Indonesia or OJK. Complete
information about clients is necessarily needed by the credit analysis officers to
conduct the first stage of safety actions, by doing an analysis of the
requirements and feasibility of the prospective debtor. It is also the weakness of
first stage of safety system in credit risk management. The weakness is the
factor causing a mistake or inaccurate analysis and assessment done by a bank
officer when the credit application is proposed. The officer is not able to
evaluate new and developing other things.

(b) When the agreement is taking place (during monitoring and
evaluation)

The side streaming action in fact still causes different understanding and
perception depending on the current situation definition. If it gives benefits to
the debtor and the bank, this side streaming action tends not to have a rejection.
On the contrary, if it causes disadvantages to the debtor that will be likely to
disadvantage the bank as well, the side streaming action tends to get a negative
reaction or rejection from the bank. The different understanding has caused the
credit safety efforts in this stage both formally and informally not to run
effectively, positively and consistently.
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The causes can be tracked down. Seen from a formally legal aspect, the
side streaming action has not yet been categorized as a banking criminal action. It
is still considered as a civil violation (wanprestasi), or an administrative violation
(violate the job conditions/credit granted process, see Gary S.Green, 1990: 8-10),
and just leads to (is potential) criminal actions such as fraud, embezzlement,
forgery, abuse of power, manipulation, and/or corruption, even though the
model used is possibly done by giving incorrect information which is called
fraud misrepresentation.

From criminological side, this kind of action is a part of a discussion on
white-collar crime (Sutherland, 1940: 1-12; Mustofa (1991), in: Criminologist
Review on Fraudulent Misrepresentation: UI-Press), in which it is faint/unseen
and called a hidden crime (Hagan, in M.M. Lanier and S. Henry: Essential
Criminology, 2004), hidden from society reproach which is usually known as
the invisibility of certain crime, and produces moral insensibility in which the
offender does not feel guilty because the person thinks that she or he only
violate the rules (Ross and Van Hauvel, in Mardjono, Book 1, 1997: 87-89). It is
difficult to prove since it has a possibility to be a perfect crime (Ronny R.
Nitibaskara, 2007: 62) due to the fact that the banking industry is highly
regulated industry (Ikatan Bankir Indonesia, 2015: v).

(c) When conducting Law Enforcement on Side Streaming Effects

In this stage, if side streaming effects cause the risk of law, the criminal law
applied for the banking system is conducted according to the principles
adopted, that is ultimum remedium, in which the criminal law will be put as the
last effort. If all efforts on administrative and civil areas are unable to solve the
problems of side streaming, it is related closely to the decision taken by the
offender as an opportunity and rationalization of conducting side streaming.
Law enforcement is done as the last effort mechanism as it requires adequately
formal and material evidence. However, it is then potentially exploited by the
offender as it is considered caring low risks compared to side streaming action
itself.

Basically, this principle is suspending any law sanction applications. For
the offender this principle is clear and rational, for example, the warranty rights
owned by the bank are not necessarily able to be executed by the bank after side
streaming action occurs. It is the weakness that can be seen in the system of
security/control of banking credit risks in the last stage (See: The research
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findings of H.P. Panggabean, Law Observer, in Soenoe Prawoto (1992,
December 18: 2-7) and R.L.O. Block (1981: 155-156).

How to Prevent the Factors and Solve the Problems in Controlling the Credit
Risks Regarding the Side Streaming Actions.

a. Concepts related to Credit Risks Control

Neil in his book entitled “An Introduction to Risk Management” 1st ed.,
Woodhead-Faulkner Limited, Cambridge, (1980: 11-12), points out that risk
basically means uncertainty. As it develops, the need to control the risk also
develops as well, both internally and externally, by not only focusing on
insurance industry and warranty mechanisms but also framing the thought that
it is necessary to control the business risk systematically and holistically so that
it can be used by the businessmen in running their business, which is then
known as Enterprise Risk Management (ERM).

“According to Gregory (Gregory, M, 2008: 1 & 4.), enterprise risk management
(ERM) can be defined as managing risks associated with the business objectives
of an organization; risk refers to “the potential for loss caused by an event (or
series of events) that can adversely affect the achievement of a company’s
objectives.”

Meanwhile, according to Ikatan Bankir Indonesia (2015: 4), ERM can be
defined as a process to manage the enterprise risks as a whole (firm wide-basis)
which covers various risks, locations, and line of business.

Nevertheless, the increasing business growth, efficiency, and business
risk management (in this case is the banking credit) often trigger a dilemmatic
condition. For example: to make the credit volume bigger, the credit process is
made faster, and the prudential standard needs to be loosened. It tends to
increase credit risk. On the contrary, if the bank is too prudent in credit process,
for example by adding the number of analysts so that the credit risks can be
controlled, the process tends to be inefficient, takes longer time, more expensive
and potential to make the clients seek for other banks that lead to the credit
growth distractions.

In order to get the business goals, the bank needs to seek optimal
balances in business, operational activities, and risk management. Here, the
bank needs to have a business unit that is risk-oriented and at the same time
owning a risk management unit that is business-oriented. Risk management is
essential so that the bank is not trapped in some business with a historically
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high profit or high margin but high risk as well. The bank tends not to realize
that the big profit achieved in the past carries a high risk, fortunately some
lucks could make the risk not exist as a disadvantage.

In addition, it seems that the risks of all business failure, especially those
caused by fraud or deceiving actions, tend to happen and difficult to handle. In
operational practices, businessmen or enterprises fail to put the fraud in ERM
frame. According to Pickett (2006: 103, 120), it is because the problems of fraud
are not put as the main point in risk management discussion in ERM frame,
although the fraud is supposed to be put as the main point regarding the very
serious risk it carries.

On the other hand, by considering fraud risks as something serious,
according to The American Institute of Certified Public Accountants (AICPA: 2009),
we can have the meaning and policy of an effective anti-fraud, by focusing the
four important elements in fraud risk settlement, they are: prevention, detection
and deterrence and response.

The big number of businessmen/enterprises that fail in setting the fraud
risk in ERM frame seems to occur in banking sectors as well. The causes are
relatively the same, they are the problem in which fraud issue is not settled as
the main point in the discussion on risk management of banking business as a
whole, and also the problem caused by its own regulation aspect influences,
which are made and enacted formally and tightly among a lot of banking
operational rules.

The big number of formally law norms which regulates banks is a logical
consequence of the bank function, role and position as an industry in financial
area in capitalist society, where banking industry is one of the industries which
is also a highly regulated one because it relates to the service and fund as well
as trust management of the clients who put their money in the bank. (see:
Ikatan Bankir Indonesia, 2015: v).

b. Integrated Credit Risk Management

Ikatan Bankir Indonesia (2015: 220) argues that at least there are 8 (eight)
types of risks that the banks must face in running their business, they are
market risk, liquidity risk, credit risk, operational risk, rule risk, reputation risk,
strategic risk, and compliance risk. Therefore, the implementation of risk
management must be applied by the banking industries. A range of global
crises in the USA and Europe since 2008 is likely to affect the Indonesian
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banking industries, thus risk management role is a lot more important to take
seriously.

The role of risk management goes on well with the regulations, and it
also gives a positive impact on internal banks by maintaining the resistance of
them. It is because the risk is dynamic, with its continuously changing intensity
and effect, and between one risk category and the other there is a tendency to
have a high dependency on each other (interdependent).

The credit risk management aims to maximize risk-adjusted return and
keep the credit risk exposure on an acceptable perimeter. Thus, the bank needs
to manage its risk credit, both on individual level or transaction and on
portfolio level. The credit risk management is not only the task of risk
managers, but also the task of various credit business, which is conducted by
three units with different task and responsibility, they are business unit
(relationship manager), credit risk management, and credit operation. Each unit has a
task and responsibility in managing the risk so that the credit business aims are
reachable.

The risk of default (probability of default), which has been calculated based
on the past expected loss, is charged as the component of credit interests. For
unexpected loss of probability of default, the bank needs to prepare some
amount of money to cover the loss due to the credit risk.

c. Side Streaming in White Collar Crime: Between the Probability of Default
based on the Expected Loss and the Probability of Default based on the
Unexpected Loss

Considering the types and effects caused by side streaming actions in
credit risk management frame, side streaming can be put in the probability of
default based on the expected loss category, at the same time it is also possible
to be put in the probability of default based on the unexpected loss category,
due to the following reasons:

The First; Side streaming, as the basic meaning it carries, is an action in
misusing the credit facilities which is committed by a debtor beyond what was
previously planned and agreed upon by both parties in one credit arrangement.
In this matter, the side streaming occurs in the coming days after all risks have
been calculated by the bank. Sometimes the deviation result benefits the debtor,
and the debtor with a good willingness is able and willing to pay off his or her
debts to the bank. At this point, side streaming actions does not cause a financial
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and economic problem to the bank. On the contrary, sometimes the deviation
result does not benefit the debtor, and even though he is willing to do it, it
affects the debtor’s ability and willingness to pay off his or her debts to the
bank. At this point, side streaming action definitely causes a problem to the bank.
The problem is it is potential to trigger the probability of default of the debtor
which then influences the calculation of Adequacy of Minimum Capital
Provision (Kecukupan Penyediaan Modal Minimum = KPMM) ratio and bank Risk-
Weighted Assets (Aktiva Tertimbang Menurut Resiko = ATMR). In this last frame,
the risk of side streaming action may have been calculated before or it is expected
loss and the cost will be calculated as the component of credit interest rates for
the debtor. However, since it is side streaming, it can be put in the unexpected
loss category, thus the bank needs to prepare some amount of money to cover
the loss due to the credit risk.

The second; The hidden criminal characteristics of side streaming lies on
the “effects”, not on the “actions.” Both advantageous and disadvantageous
effects cause negative impacts financially and non-financially for the banks as
the economic institutions.

Conclusion
Based on the above explanation, it can be concluded that:

The first; Seen from its form and impacts, side streaming action in the
current banking law aspect has not yet been put in an action violating the
banking criminal law category. It is considered as an act violating the civil law
and administrative law in banking regarding the terms and conditions in
granting and utilization of banking credit facilities, in the other words, it is an
act violating the rule of game in conducting the banking credit.

The Second; Seen from criminology aspects, side streaming action can be
put in deviation/misuse of credit category which is included in white-collar
crime. As defined by Edwin Sutherland, it is a crime committed by noble people
regarding their positions and/or jobs, thus the conventionally criminal label
becomes hidden/covered from the society reproach.in which their actions are
not considered as crimes and they are not criminals, and for society it is
considered only as a violation to the rule of game, which is on civil and
administrative violations.

208 — JURNAL CITA HUKUM (Indonesian Law Journal). Vol. 7 Number 2 (2019). P-ISSN: 2356-1440.E-ISSN: 2502-230X



Prevention Model of Disguised Crime in Indonesian Banking Facing the Deviation Actions of The Credit Use/Side
Streaming by Debtor; Theoretical Review on Risk Management of Default Due To Side Streaming

The third: In addition, side streaming if seen from the operational mode is
an action of giving incorrect information which is potential to trigger a criminal
violation in banking area, called fraudulent misrepresentation, which
disadvantages the bank as an institution. Thus, side streaming is basically
another form of fraudulent misrepresentation, which is a violation to civil law in
banking areas, that is giving fake or incorrect information (see Article 47, 47a,
and 48 UU No 10 1998 on Banking jo Article 58, 59 paragraph 2 UU No 13 1968
on the Central Bank, see also 263 and 264 KUHP on letter forgery/ scrap
forgery, and see Article 378 KUHP on fraud).

The fourth; If we see it from causality aspect on why side streaming
occurs, there are theories about the structure of opportunity and rationality on
the occurrence of a crime. One of them is declared by Neal Shover and Andy
Hochstetler (2006), stating that the offender consciously chooses to commit the
crime after carefully considering the loss and profit. In other words, someone
commits a crime because there is a chance available nearby and it can be done
easily, as stated by Michael L. Benson and Sally S. Simpson (2009).

The fifth: Due to its position in the law framework of banking, its nature,
operational mode, and the structure of opportunity and rationality covering side
streaming mentioned previously, side streaming actions possess an isolative
function which may be needed by the offenders to secure the learning process
and socialization on rationality in running the business by applying the ways
disadvantaging the others and the fraudulent business practices.

Regarding the research findings through the literature review, there is a
need to consider the following ideas as recommendations, they are:

The first; Considering the characteristic of side streaming, it is an action of
which operational mode is basically a fraudulent misrepresentation action. Thus, it
needs to consider to sort out the actions, which ones can be considered as a
criminal law violation and which ones are only violations to the rule of the
game in organizing and utilizing the banking credit facilities in a form of
administrative and civil violations.

The second; In order to prevent fraudulently or a crime in banking area,
based on the previous research findings, we need to put the side streaming
actions in the frame of Enterprise Risk Management (ERM) as the focus on credit
risk management, since it is a serious risk.

The third; Therefore, in fraud risk management it is necessary to conduct
a preventing action to the fraud with well-planned responses, or an internal
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reaction so that the dangerous consequences due to the fraud can be controlled
and prevented.
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