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Abstract: 

The construction of national law is one of the projects that has not been completed to this 
day in Indonesian law. Legal development should ideally pay attention to existing legal 
sources, especially laws that have become community culture. The results of this study 
show that legal development must be able to produce legal product reforms to replace the 
Dutch colonial legacy regulations that do not reflect the values and interests of the 
Indonesian people and encourage the growth of government and national development 
activities that originate from Pancasila and the 1945 Constitution. Incorporating the living 
law in the development of national law is an accommodative policy so that the national law 
produced is truly a product that is able to protect and protect all heterogeneous 
components of the Indonesian nation with their different backgrounds and legal needs 
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Mempertimbangkan Living-Law Sebagai Sumber 
Dalam Pengembangan Hukum Nasional 

 

Abstrak 

Konstruksi hukum nasional adalah salah satu proyek yang belum selesai hingga saat ini 
dalam hukum Indonesia. Pengembangan hukum idealnya harus memperhatikan sumber 
hukum yang ada, terutama hukum yang telah menjadi budaya masyarakat. Hasil penelitian 
ini menunjukkan bahwa pengembangan hukum harus mampu menghasilkan reformasi 
produk hukum untuk menggantikan peraturan peninggalan kolonial Belanda yang tidak 
mencerminkan nilai-nilai dan kepentingan rakyat Indonesia dan mendorong tumbuhnya 
kegiatan pemerintah dan pembangunan nasional yang berasal dari Pancasila dan UUD 
1945. Memasukkan hukum yang hidup dalam pengembangan hukum nasional adalah 
kebijakan yang akomodatif, sehingga hukum nasional yang dihasilkan benar-benar 
merupakan produk yang mampu melindungi semua komponen bangsa Indonesia yang 
heterogen dengan latar belakang dan kebutuhan hukum yang berbeda-beda. 

Kata Kunci: Hukum Yang Hidup, Sumber Hukum, Pengembangan Hukum Nasional, 
Hukum Islam 

 

Рассмотрение действующих прав 
как источник развития национального права 

 

Aннотация 

Построение национального права является одним из проектов, который до сих 
пор не завершен в индонезийском законодательстве. В идеале, при развитии 
национального права следует обратить внимание на источники действующего 
права, особенно права, ставшего культурой сообщества. Результаты этого 
исследования показывают, что правовое развитие должно происходить в виде 
реформ правового продукта, чтобы заменить наследиe голландских колониальныx 
правил, которые не отражают ценности и интересы индонезийского народа, и 
стимулировать рост правительственной деятельности и национального 
развития, основанных на принципах Панчасилы и Конституции 1945 года. 
Включение действующих прав в развитие национального права является 
услужливой политикой, поэтому получившийся национальный закон 
действительно является продуктом, способным защитить все составляющие 
гетерогенного индонезийского народа с различным происхождением и 
юридическими потребностями. 
Ключевые Слова: Действующее Право, Правовые Источники, Развитие 
Национального Права, Исламское Право. 
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Introduction 

Laws and sources of law are inseparable from one another. The existence of law 

is determined from the source of law and the source of the law is unlikely to 

have a binding effect if it is not formulated and entered into law. Law is 

something that is needed by society, without law in society, there will be 

various conflicts. Good law is a law that is able to accommodate various 

interests of the community and resolve conflicts that occur in the community 

(Milovanovic, 1994: 12), which contain various rights and obligations that lead 

to the realization of security and order in the community. Through the law, 

individuals or communities can live a decent and dignified life. It is because; 

law is a mechanism of social control and giving legal recognition and punishing 

unapproved behavior (Abel, 2017, p. 374). Thus, the law that can play a role is a 

law that always serves the interests to support the realization of a prosperous 

society (Yusuf, 2015: 1). 

Law is the core of civilization and a reflection of the nation's soul 

(Kabalmay, 2010: 22). The law that successfully guarantees a lot of legal 

certainty in the community is a useful law. In a sense, if the application of legal 

norms provides good benefits for the community and creates welfare for other 

communities (Sagama, 2016: 590). For this reason, the law must be sourced and 

taken from norms that have been united and become part of the community, 

one of which is religious norms derived from religious law. This is very 

reasonable because law is a norm that invites people to achieve certain ideals 

and conditions without ignoring the world of reality (Rahardjo, 2012: 25). 

Development of national law, both formal and material, must come from and 

refer to religious law and not neglect the moral values contained in it. It is 

because; the end of the law lies in the community and is oriented towards the 

community as part of the perpetrators and implementers of religious law as its 

followers. 

Departing from the above problems, the study of the living law as one of 

the sources of national law development is very interesting besides sometimes 

there are many legal rules that are biased and deviate from the living law 

norms, but it becomes very important because religion is a life belief that rooted 

and implemented in totality by the community which incidentally is an active 

law actor. Therefore, ignoring the potential and urgency of the living law in 

giving birth to new national law products would actually make the law far from 

the community and later it would not be useful and produce benefits for the 

community. Especially because of the chaos of the law today due to losing 

identity due to external influences which are increasingly difficult to contain, 
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internal forces need to fight and filter it (Rahardjo, 2008: 214), one of them is by 

re-entering legal sources, one of which is the living law in the development of 

national law. 

 

Research Methodology 

This research is a type of normative legal research. Normative legal research is 

doctrinal legal research or theoretical legal research. It is called normative legal 

research because what is examined is the law of the theoretical or normative 

aspects, not to review the applied aspects of their implementation. The 

approach used is philosophical. A philosophical approach is an approach that 

views law as an ideal set of values, which should be a reference in the 

formation, regulation, and implementation of law. A philosophical approach is 

used because this study is ideal by using a legal philosophy perspective that 

views law as law in ideas. The data used is secondary data. Secondary data is 

data that is not obtained by researchers directly or originating from other 

parties in the form of written documents. The researcher obtained data through 

searching library materials online. The data collected will be analyzed 

qualitatively. A qualitative data analyst is a form of analyst by interpreting and 

describing data through words in a narrative with scientific logic. 

 

Discussions 

The Development of National Law 

The development of national law is the equivalent of the word development of 

national law and law. In general, legal development is interpreted as an effort 

to form a new law to renew old laws that are already irrelevant. Updating 

means that replacing old laws with new laws. The development of law in this 

context means the reform of the law. Whereas the national law is a law which is 

built based on the constitution and Pancasila as the basis of the state (Hamzani, 

2012: 3) or law built on the taste and engineering of the Indonesian people. 

The development of national law is one of the national development 

strategies that has aged approximately four decades since the declaration of the 

legal and development model in 1970 (Halim, 2014: 240). The scope of legal 

development can be through legislation also through the functionalization of 

the living law. Legal development is through legislation such as the 

establishment of legislation or positive law. 
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Whereas legal development through legal functionalization that lives in 

the community can be through obedience to customs and jurisprudence. 

However, the direction of legal politics in Indonesia in the legal development of 

its scope simplifies the list of legal (substance) plans that will be made in the 

National Legislation Program (Prolegnas) (Mahfud, 2007: 3-4). The Indonesian 

government has long made efforts to establish national law through legislation. 

The way that has been taken is patchier, namely replacing provisions that are 

out-to-date, and forming new laws that are partial to certain fields. 

These efforts and efforts to have their own laws in accordance with the 

desired legal products (ius constituendum) continue to be carried out through the 

National Law Development program. The absence of the national product legal 

system itself is one of the legal problems in Indonesia that has emerged since 

the beginning of independence until now. For this reason, the effort to develop 

the law in Indonesia must be in accordance with the foundation and national 

objectives to be achieved as stated in the 1945 Constitution of the Republic of 

Indonesia (UUD NRI), namely: "... protecting the entire Indonesian nation and 

the whole Indonesian blood and to promote public welfare, educate the life of 

the nation, and participate in carrying out world order based on freedom, 

eternal peace, and social justice (Erfandi, 2016: 23-24). The imposition of 

responsibility for advancing public welfare must have implications for the legal 

products that are built, without which only new conflicts will arise in the 

future. 

The development of law is directed at the realization of a national legal 

system that serves the national interests with the initial preparation of legal 

material that comes from Pancasila and the 1945 Constitution of the Republic of 

Indonesia, specifically the preparation of new legal products that are needed to 

support the general tasks of national government and development. As an 

implementation, national law must serve national interests and achieve people's 

welfare, justice, and public order (Randang, 2009: 2). 

The development of national law is directed towards the realization of a 

national legal system that serves the national interests whose material comes 

from the views and beliefs of the Indonesian nation. Likewise, for new issues 

that must be responded to by the legal need to support the general tasks of 

government and advance national interests. The long-term direction of 

development in the development of national law has been proclaimed whose 

goal is to replace the products of Dutch colonial law with national law through 

statutory law. 
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Post-reform, legal development underwent major reforms as a 

continuation of demands for reform in various sectors of life including the 

development sector. Mentioned in Appendix of Act No. 17 of 2007 concerning 

the National Long Term Development Plan 2005-2025 Chapter II Chapter G that 

efforts to realize the national legal system continue to include several things 

including: "…Development of legal substance, both written and legal written as 

a mechanism to establish national law that is better suited to the development 

needs and aspirations of the people..." 

The fundamental problem in building a national legal system that is no 

less important is how to make a legal system conducive to the diversity of sub-

systems, the diversity of substances, and the development of legal fields needed 

by the community. In addition, the legal system is also conducive to the 

creation of public legal awareness, legal freedom of the people and the freedom 

to exercise rights and obligations in accordance with applicable regulations 

(Randang, 2009: 4). 

The State of Indonesia by the founding fathers was idealized as a rule of 

law. But the blueprint and the design macro description of the idea of the rule 

of law have not yet had a comprehensive formula other than sectorial and 

partial legal development. This is not consistent with the civil law legal 

tradition that tends to prioritize legislation (law making), and adheres to the 

paradigm and doctrine of fiktie which assume that once a legal norm is 

established, at that time everyone is considered to know the law. Even though 

the legal culture in Indonesia is still weak, and legal education is still a 

homework that has never been resolved properly in the context of the 

development of a just and impartial national law. Thus, the concept adopted by 

Indonesia in the development of law is to place laws and products. Others as a 

means of community development that emphasizes legal functions as; 

maintainer of security and order, means of development, and public education 

facilities (Hamzani, 2018: 367) so that the legal objectives are achieved as 

"community guards." 

 

Sources in the development of national law 

Legal sources, in general, are anything that can give rise to legal rules and 

where the rule of law is found. In general, the sources related to the law have 

the equivalent meaning of the word source (English) and brown (Dutch). 

According to the Indonesian General Dictionary, the source is the origin of 

something or where something is taken (Poerwadarminta, 1976: 976). The word 
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source is connected with the word law to be the source of the law meaning 

where the origin of law originates. Legal sources differ from a legal basis, legal 

basis, and legal umbrella. The legal basis is a legal basis or legal ground, namely 

legal norms that underlie a certain legal action or action so that it can be 

considered legitimate or can be justified legally (Soeprapto, 1999: 28-30). 

 Definitely, the source of law is everything in the form of writing, 

documents, manuscripts, etc. that are used by a nation as a guide in making a 

decision at a certain time (Sudarsono, 2007: 45). The legal source of its position 

is very urgent for a country because it is very closely related to the formation of 

law (law-making) and its implementation (law enforcement). 

 Experts provide a varied view of the source of the law along with all the 

impacts caused by these views. According to Paton the source of law is a matter 

of legal philosophy or legal philosophy, so it has many meanings (Soeroso, 

2005: 130). According to Hans Kelsen, the source of law (source of law) contains 

a lot of understanding. First, what can be understood as two sources of law are 

custom and statute. Therefore, the source of law is commonly understood as a 

method of creating law. Custom and legislation are namely customary and 

statuary creation of law. Second, the source of law can also be linked to ways to 

judge reason or the reason for the validity of law. Third, the source of law can 

also be used for things that are non-juridical, such as norms, morals, ethics, 

political principles, or opinions of experts, and things that can influence the 

formation of a legal norm, so that it can also be called as a source of law or the 

source of law (Kelsen, 1973: 209-220). 

 C.S.T. Kansil said that what is meant by a legal source is anything that 

creates rules that have a force that is compelling, namely rules which if violated 

result in strict and real sanctions. The meaning of "everything" is the factors that 

influence the emergence of law. Whereas the factors that are the source of the 

force of the formal enactment of the law are where the law can be found, from 

where the law originates, where the law can be sought or where the judge can 

find the law as the basis of his decision. However, it should also be noted that 

sometimes the source of law is also at the same time a law, for example a 

judge's decision. According to Van Apeldoorn the words of legal sources are 

used in various ways, and vary depending on the establishment of each 

questioner, whether by a historian, a philosopher, or a practical legal expert 

(Kansil, 1982: 34). 

 According to Theresia Ngutra, the source of law is anything that creates 

binding and compelling rules, so that if the rule is violated it will cause strict 

and real sanctions for violators. The source of law in its meaning is that the 
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origin of the law is in the form of a decision of the authority authorized to give 

the decision. That is to say, the decision must be from the competent authority 

for that (Ngutra, 2016: 195). 

 The source of law in the sense of legal origin, leads to an investigation of 

authority, to investigate whether a decision originates from a competent 

authority or not. The decision of the competent authority can be in the form of a 

regulation which can also be in the form of a decree. The source of law in its 

meaning as a place is stated legal regulations. The source of law in this sense 

carries the law in the investigation of kinds, types, and forms of regulations and 

provisions. In addition, the legal understanding in the sense as ― things that 
can or should influence the leader in determining the law. For example, is; the 

belief in the law, a sense of justice, the feeling of the law either from the ruler or 

the people and also the theories, opinions, and teachings of legal science 

((Ngutra, 2016: 194). 

 Legal sources known in law in their nature are divided into two (2) types, 

namely sources of material law and formal legal sources.  

a. Source of material law 

The source of material law is a source of law that is still in the form of legal 

materials that do not yet have a certain form and have not been formally 

binding. According to Paton, the source of material law is the source from 

which material; material and legal content is drawn (Paton, 1951: 139). Sudikno 

Mertokusumo (2011) states that the source of material law which is the place 

from the legal material that is taken. The source of law in the material sense is a 

belief or feeling of individual law and public opinion that can determine the 

contents of the law. Beliefs or legal feelings of individuals (as members of 

society) and public opinion are factors that can influence legal formation 

(Marwan, 2004: 58). 

Factors that can influence the contents of the law can be distinguished 

into ideal factors and real-community factors. The ideal factor in question is the 

fixed standards of justice. The form can be in the form of religious views, 

decency, and tradition. While the real-community factor is a factor that really 

lives in that is subject to the applicable provisions (Marwan, 2004: 59). The form 

can be in the form of social relations, relations of political power, socio-

economic situation, and results of scientific research, international 

developments, and geographical conditions.  
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b. Sources of formal law 

The source of formal law is a source of law that is reviewed in terms of its form 

already has a certain form. Because it already has a certain form, it can be found 

and recognized by a form of law that is a factor in the enforcement of rules or 

rules of law. According to Paton, the source of formal law is a source from 

which the power of attorney is withdrawn or force is binding (Paton, 1951: 140). 

Formal legal sources in the state administration are known as kenbron. 

Named by formal legal sources because of its positive law arises by no 

longer questioning the origin of the contents of the legal rules. Formal legal 

sources are used by judges, prosecutors and legal counsel as a basis or 

consideration for making decisions, formulating demands and or as legal 

advice to clients. If a rule is contained in a formal legal source, then the rule is 

basically formal (independent of its contents) and recognized as a binding legal 

rule (Algra, 1983: 16-17). In general, the sources of formal law consist of; statute, 

customs, jurisprudence, treaty and doctrine. 

1) Statute 

The statute is a statutory regulation formed by the House of Representatives 

with the President's agreement (Article 1 number 3 of Law No. 12 of 2011) 

(Wijayanti, 2013: 183). In other words, the Law is a written regulation made by 

state equipment and is stated in the laws and regulations. Legislation has two 

main functions, namely as legalization and legislation. Legalization means 

ratifying phenomena that already exist in society, while legislation is a process 

for carrying out legal reforms. 

The existence of laws and regulations, both as a forum and a process, by 

adherents of a sociological view is considered a social institution. Viewed from 

a legal standpoint as a system, legislation is part of a structure which is also one 

of the formal legal sources. 

The statute in Indonesia is determined by the president together with the 

DPR. Based on the first amendment to the Basic Law of the Republic of 

Indonesia in 1945 in Article 5 paragraph (1), it was stated that "the President has 

the right to submit a draft law to the House of Representatives". Then in Article 

20 paragraph (1), it is stated that "the House of Representatives holds the power 

to form laws". Article 20 paragraph (2) that "Every draft law is discussed by the 

House of Representatives and the President for mutual agreement." To 

implement legislation that involves the role of the people's representatives, the 

head of government concerned is also authorized to make implementing 

regulations. Therefore, the President is also authorized to issue Government 
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Regulations and Presidential Regulations. Likewise, Governors, Regents, and 

Mayors, in addition to jointly representatives of the people form regional 

regulations, are also authorized to issue regional head regulations as an 

implementation of these higher regulations. 

Indonesian law uses the principle of "lex superiori derogat lex inferiori", 

which means that higher regulations ignore or override the rules below. 

According to Republic of Indonesia Law Number 12 of 2011 concerning the 

Establishment of Legislation, in the formulation of legislation, it must be carried 

out based on the principles of good legislation, which include: a) Clarity of 

objectives, b) Institution or appropriate forming officials, c) Conformity 

between types, hierarchies and content material, d) Can be implemented, e) 

Usability and success, f) Clarity of formulation, and g) Openness. 

The Indonesian state also places Pancasila as the source of all sources of 

state law. All existing legal regulations must be in accordance with the values 

contained in the Pancasila. While the type and hierarchy of laws and 

regulations according to Republic of Indonesia Law Number 12 of 2011 

concerning the Establishment of Legislation are as follows: a). 1945 Constitution 

of the Republic of Indonesia; b). Decree of the People's Consultative Assembly; 

c). Substituting Government Laws/Regulations; d). Government Regulations; e). 

Presidential Regulation; f). Provincial Regulations, and g). Regency/City 

Regulation. 

The legislation includes regulations stipulated by the People's 

Consultative Assembly, the House of Representatives, the Regional 

Representative Council, the Supreme Court, the Constitutional Court, the 

Supreme Audit Agency, the Judicial Commission, Bank Indonesia, the same 

level of established Ministers, Agencies, Institutions or Commissions by Law or 

Government at the behest of the Law, Provincial Regional Representative 

Council, Governor, Regency/City Regional Representative Council, 

Regent/Mayor, Village Head or equivalent. The laws and regulations are 

recognized and have binding legal force insofar as they are ordered by higher 

legislation or established based on authority. 

 

2) Custom 

Habits are human actions which are still carried out repeatedly in the same 

thing. If a certain habit is accepted by the community, it is always repeated, 

actions that are contrary to the habit are perceived as violations, and then a 

legal habit arises, which is considered as law by life. 
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Utrecht states that customary law is the rules that, although not 

determined by statutory bodies, in an atmosphere of "werkelijkheid" (reality) are 

also obeyed, because people are able to accept it as a law, and these rules are 

maintained by the rulers of society. Habit is a rule of law even though it is not 

written in the law, and its strength is the same as written law. Especially, the 

habit gets attention from the government (Utrecht, 1989: 120-122). 

According to Sudikno Mertokusumo, habits are actions according to a 

pattern of behavior that is permanent, steady, prevalent, normal or customary 

in society or certain social relationships. Fixed or steady behavior is repeated 

human behavior, where repeated behavior has normative strength and has 

binding strength. Because it is repeated by many people, it binds other people 

to do the same thing and raises confidence or awareness that it is indeed worth 

doing (Mertokusumo, 2011: 110). 

Behavior size is custom or custom is propriety, not merely the element of 

repetition or the attitude of behavior. Because this is felt to be appropriate, then 

it is repeated, and it is appropriate whether or not this behavior is not because 

of someone's opinion but the opinion of the community. Not all habits or 

customs must be a source of law. It is only the habits and customs that are good 

and accepted by the community that is in accordance with the personality of the 

community that develops into customary law. Conversely there are habits that 

are not good and rejected by society, and this will not be a customary law of the 

community. For example; the habit of staying up late, dressing up in clothes, 

speeding, and so on. 

Habits in Indonesia are regulated in several laws, namely, among others: 

Article 1339 of the Civil Code that; "The agreement is not only binding on 

matters that are expressly stated in it, but also for everything that according to 

the nature of the agreement is required by propriety, custom or law." 

Furthermore, in Article 1571 of the Civil Code it is also stated that: "If the lease 

agreement is not made in writing, then the lease agreement does not expire at 

the specified time, but if the one party notifies the other party that he wants to 

terminate the agreement which is according to local customs (Soeroso, 2005: 

155)." 

 

3) Jurisprudence 

Jurisprudence is the decision of the previous judge on a case that is not 

regulated by law and made a guideline by another judge in deciding the same 

case (Nurhardianto, 2015: 42). Jurisprudence is born because of the existence of 



Achmad Irwan Hamzani, Havis Aravik, Mukhidin, Eddy Praptono 

180 – JURNAL CITA HUKUM (Indonesian Law Journal). Vol. 7 Number 2 (2019). P-ISSN: 2356-1440.E-ISSN: 2502-230X 

laws and regulations that are lacking or unclear, or there are legal cases but 

there are no laws and regulations that govern them, making it difficult for 

judges to decide on a case. 

Some reasons for a judge to use another judge's decision (jurisprudence) 

to deal with the same case are: First, psychological considerations. This is 

especially true of decisions by the High Court and the Supreme Court, so in the 

case of the same cases, the judge below him will psychologically follow the 

judge's decision on it. The second is the practical considerations. This is usually 

the case in a case that has been handed down by a previous judge, especially 

when it has been strengthened or justified by the High Court or the Supreme 

Court. The judge considers it more practical to give the same decision. In 

addition, if the decision of a lower level judge gives a deviant decision or differs 

from a higher decision for the same case, usually the decision is defeated at the 

time of appeal or cassation. The third is the same opinion. The same opinion 

occurs because the judge in question agrees with the decision of another judge 

beforehand for a similar or similar case. 

 

4) Treaty 

The treaty is an agreement made by two or more countries. The result of this 

agreement is that the parties concerned are bound by the agreement they have 

held. Also referred to as Pacta Sun Servada, which means the agreement binding 

on the parties that make or each agreement must be adhered to and kept by 

both parties (Soeroso, 2015: 157). 

There are 3 (three) types of treaties, namely: bilateral treaties, multilateral 

treaties, and collective treaties. Bilateral treaties are also called binational 

treaties (twee zijdig), namely an agreement carried out by two countries. 

Example: Treaty between the Indonesian government and the Malaysian 

Government regarding the extradition treaty concerning ordinary criminal 

crimes and political crimes. The multilateral treaty is an agreement made by 

many countries. Example: Agreement on cooperation between several countries 

in the field of defense and ideology such as NATO. Collective treaties, also 

called open treaties, are agreements made by several countries or multilateral 

which are then open to other countries bound to the agreement. Example: An 

agreement in the United Nations where other countries are open to 

participating in becoming a member of the United Nations which is bound by 

the agreement established by the UN. 
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5) The opinion of lawyers (doctrine) 

According to Sudikno Mertokusumo, the opinion of legal scholars who are 

doctrines is a source of law. Law is a source of law but not law because it does 

not directly have binding powers as a law. The opinion of a legal scholar 

(doctrine) is the opinion of someone or some legal scholars who are well-known 

in legal science. Doctrine is the opinion of leading legal scholars and its 

influence on judges in making decisions (Mertokusumo, 2011: 110). 

Doctrine can be the basis for judges' consideration in making their 

decisions. For example, a judge in examining a case or in consideration of his 

decision can mention the doctrine of a particular legal expert. The judge is 

deemed to have found the law through a source of law in the form of the 

doctrine. The judge in deciding the case is usually based on laws, international 

agreements and jurisprudence. If the three sources cannot give all the answers 

to the law, then the law is sought in the opinion of the law or law scholars. 

 

The importance of the Living Law as a Source in the Development of 

National Law 

Legal development is a conscious, systematic and continuous effort to build the 

life of a society, nation, and state that is more advanced, prosperous, safe and 

peaceful in the frame and a fair and definite legal basis (Setiadi, 2012: 5-6). So, if 

the direction of the development of the national legal system starts from law-

making, it must be able to replace all kinds of laws on Dutch Colonial products 

such as the Criminal Code, Civil Code, Commercial Law, perfecting and 

changing legislation -the product itself is no longer in line with the times. 

The material is based on the views and beliefs of the Indonesian people, 

in addition to considering global developments. The development of national 

law must also respect unwritten law such as customary law and Islamic law 

which has long been the living law. In the context of Islamic law, its existence 

has become an inseparable part of Indonesian society, not only at the symbol 

level but also at the practical level and its existence has been recognized as the 

raw material for national law, in addition to customary law and general law. 

Even Islamic law has a more strategic position because of its character which 

emphasizes religious morality in the form of accountability before God 

(Sirajuddin, 2009: 808). 

In terms of implementing Islamic law, there are various things. Some can 

be carried out by individuals without state or community assistance such as the 
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laws in the area of ritual worship. There are those whose implementation 

requires assistance from state power in an administrative or service framework 

such as family law. Some are not possible without state intervention, such as 

criminal law (Anwar, 2010: 16). 

The transformation of parts of Islamic law into national law in principle 

is a continuation of what has been going on for a long time. Its applicability is 

not something new, and not utopian, but has a long historical root. Islamic law 

in Indonesia is a law that lives, develops, is known and partly obeyed by 

Muslims. Since the colonial rule of the Netherlands until post-independence, 

Islamic law in force in Indonesia is indeed limited to the law of practical 

worship, family law (ahwal al-syakhsiyah) only. Later, it expanded into 

engagement law (muamalah) such as the sharia economy, sharia banking, and 

sharia insurance. The criminal law is actually debatable because since the 

colonial period the Dutch government was kept away from Muslims. 

Islamic law in the public sphere in the Indonesian context has been 

guaranteed and regulated in the 1945 Constitution of the Republic of Indonesia 

Article 29 paragraph (1): "Every citizen is given the freedom to embrace religion 

and belief and practice their respective religions and beliefs". According to 

Hazairin, there are six meanings related to this article, three of which involve 

the application of religious laws including Islamic law. 

First, in the Republic of Indonesia, there must not be a rule that is 

contrary to the rules of Islamic law. Second, that the Republic of Indonesia is 

obliged to implement Sharia-Sharia-Religion: Islamic Sharia for Muslims, 

Christian Sharia for Christians and Hindu Sharia for Hindus, as long as the 

implementation of Sharia requires the help of state power. The third is that the 

Sharia which does not need the help of state power to implement it, because it 

can be carried out by each of the followers of the religion itself, becomes a 

personal obligation for each person who runs himself according to his own 

religion (Hazairin, 2007: 14-15). 

For this reason, when looking at Islam (religion) law in the context of the 

development of national law, it must at least look at four things: 

a. The obligation for Muslims to carry out/apply all the teachings of Islam, 

including its legal aspects if you want to be a devout religion. 

b. The condition of a diverse Indonesian nation with a plurality of religions, 

cultures and espoused values. 
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c. There is a dichotomy in studies in Indonesia, namely Western law in the 

faculty of law, Islamic law in the Shariah faculty, so that when someone 

starts studying law at the law faculty, what is learned and developed is 

Western legal theory. 

d. The absence of the same conceptions and strategies within Muslims is 

related to the position of Islamic criminal law, whether as a formal source 

or sufficient as a source of material/material. 

Many studies have been carried out in the form of seminars, workshops, 

and research in order to replace the Western laws of the Dutch colonial heritage 

which are often justified not in accordance with national culture. Not a few 

scientific works have tried to explore the wealth of Islamic legal theories to be 

juxtaposed and made a comparison with Western legal theory. The law that 

provides theories is Western law and Islamic law. The relationship between 

customary law and Islamic law actually does not need to be disputed, because, 

in Islamic law, adat (‘urf) can be used as a source of law (al-adat muhakkamah). It 

remains that Islamic law and Western law need to be studied further. The 

theoretical competition for the formation of national law depends on the extent 

to which the two legal systems can provide a theoretical foundation in a broad 

sense that is in accordance with the Indonesian context. 

From these findings, it seems that implementing an accommodative 

policy on a variety of heterogeneous sources including Islamic (religious) law is 

a very necessary thing. This policy should have been done so that the national 

law produced is truly a legal product capable of protecting and protecting all 

heterogeneous components of the Indonesian nation with their respective 

backgrounds and legal needs, including Muslims. Because of the consequences 

of tangible diversity, one of the impacts is the rise of ways or points of view in 

living law (religious law), especially on Islamic religions (Itmam, 2013: 278), and 

the necessity of living law to be accommodated and transformed in the rules of 

national law. 

The application of accommodative policies to legal sources, including the 

religious law in the perspective of the insight into the development of national 

law is actually a manifestation of the insights of Bhineka Tunggal Ika. Ismail 

Saleh argues that even though unification is the goal of the formation of 

national law, for the sake of national legal justice that will be realized, it must 

pay attention to differences in socio-cultural background and differences in 

legal needs of certain groups so that the community group gets the fairest 

treatment. With Bhinneka Tunggal Ika annihilation alongside the Archipelago's 

Insight and Nationalism, then the unification of the law sought will at the same 
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time guarantee the accommodation of aspirations, values and legal needs from 

various groups of people into the national legal system. In other words, the 

development of national law must still provide a separate space for 

"community laws" to be able to coexist with other modern national legal 

systems (Adhayanto, 2014: 29). 

As stated by Ahmad Gunaryo, there must be legal reconciliation that is 

accommodative of the dynamics of Islamic law so that through a reconciliation 

of Islamic law with national law a real national law will be formed (Itmam, 

2013: 279). This is in accordance with the mandate of the State Policy Guidelines 

(GBHN) that legal development policies must be accommodative and 

responsive to the reality of the plurality of values (laws) that live in society. It 

was also stated in the MPR Decree No. IV/MPR/1999 that the problem of 

national development in the field of law, especially the legal aspects of the 

material, is directed at the realization of a national legal system that serves 

national interests through the preparation of comprehensive legal material 

sourced from Pancasila and the 1945 Constitution by observing the prevailing 

legal diversity. Therefore it is necessary to continue the preparation and process 

of implementing the national legislation program in an integrated manner, 

which includes replacing the legacy of colonial legislation with legislation 

originating from Pancasila and the 1945 Constitution, replacing national 

legislation that still contradicts both horizontally and vertically with each other, 

and the establishment of legislation that is able to answer the demands of the 

times. 

Referring to this policy, the context of the development of national law in 

its preparation must be open from various sources of law whether in the form 

of customary law, religious law, and western law of inheritance which is still 

considered relevant, as well as laws from outside countries. All sources of legal 

material must first have been studied in depth so that universal values and 

principles can be found so that there are no fundamental differences between 

the sources of the legal material, and do not conflict with the values contained 

in the Pancasila and the 1945 Constitution of the Republic of Indonesia. These 

universal values and principles of law were developed and adopted as concrete 

normative legal principles in the future national law. 

Particularly, it is related to the values of religious law as a source for 

efforts to develop national law. W. Friedman (1983) argues that "the need for 

religious instruction is because religion can measure the true value of religion. 

It is the principles of religion that make justice from a practical form and it is 

only owned by religion." The importance of using the basis of religious law 
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values is relevant to be put forward because the national law to be formed later 

must be rooted while manifesting the sense/value of justice that exists in 

people's lives. Whereas, one of the sources of views which on the value of 

justice of the community is religious teachings that are united with the beliefs of 

their followers. 

The development of national law that is responsive to the values of the 

teachings of religious law is in accordance with the demands of justice. Even in 

the perspective of international trends, attention to religious values is also 

increasingly becoming the awareness of a large number of countries, especially 

those whose national legal system has still inherited from foreign law inherited 

from the invaders. Therefore, it has become imperative that forming national 

laws must reflect the moral norms of society which are appointed as legal 

norms that bind all citizens in the life of society and the state. National 

lawmaking must also understand the values and beliefs held by the community 

to which the law will be enforced (Arifin, 2001: 36). 

If you probe into the Pancasila as an ideology and the foundation of the 

state, which stems from the belief that the natural world with everything in it as 

a whole that is interwoven harmoniously created by God Almighty (YME), also 

humans are created by God Almighty. Humans come from God and the 

ultimate goal of life is to return to their original source, therefore fearing and 

serving God is a proper and proper human obligation. Then the Indonesian 

national legal system should not close the opportunity for efforts to implement 

the entry of religious law or the rules of religious law into the national legal 

system. Because, it is basically, historically, sociologically and philosophically, 

the Indonesian legal system is based on Islamic law, in addition to western 

(Dutch) law and customary law (Yunus, 2015: 264). 

Thus, the national legal system is a legal system that is not based on a 

particular religion but gives a place to the religions adopted by the people to 

become a source of law on national legal products. Religious law as a source of 

law here is interpreted as a source of material law (source of legal material), 

except for certain legal fields that apply only to certain religious communities 

can also be a source of formal law. For example; for Muslims, the law is 

regarding zakat, waqf, organizing a hajj which only applies to Muslims, or 

certain rules in marriage which according to each religion are different. These 

legal arrangements are only administrative in nature. 

The values that are believed and developed in the community should be 

used as a source in the development of national law. Laws derived from 

religious teachings are part of the values that develop in society. Measures to 
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criminalize an act, its resolution and sanctions, of course, must also pay 

attention to the collective values and views in the community about what is 

right, good, useful or otherwise. The law produced in the future is in 

accordance with legal awareness and willingness of the people. So that a culture 

of constitutional society is formed, not only to implement the laws and policies 

and policies made, but to be able to contract with the implementation of laws, 

policies, and even state administrators (Usman, 2014: 27). 

The aspiration to build national law is also a dialectical struggle between 

the tendency to escape from the colonial legal system and the tendency to feel 

comfortable with the legal system (status quo). It has become a historical record 

of the nation's struggle through the Jakarta Charter consensus to the 

compromise efforts of pre and posts the proclamation of Indonesian 

independence on August 17, 1945 with the present Pancasila formula. This 

shows that Islamic (religious) law already has historical and sociological roots, 

and has a long history of struggle for existence. This can be proven that since 

the Islamic religion was embraced by the population, Islamic law began to take 

effect in the governance of social life. Legal norms or rules serve as guidelines 

for life after first experiencing acculturation (Nawawie, 2013: 2). 

According to the author, to be able to contribute to the development of 

national law, the position of religious law, especially Islam should be a formal 

legal source for the civil sector and applies exclusively to Muslims. Because, 

Islamic law in Indonesia in the field of private (especially) family law (ahwal al-

syakhsiyah) is a law that lives, develops, is known and adhered to by Muslims. 

The state must also respect the plurality of laws for its pluralistic people, in line 

with the principles of Unity in Diversity. Such as Islamic marriage law and 

inheritance law should be recognized and apply both to the laws governing 

materially, as well as by being appointed by law as in the field of marriage. 

Republic of Indonesia Law Number 1 the Year 1974 concerning Marriage 

explicitly states that marriage is legal when carried out according to their 

respective religious law and belief. That is, the validity of marriage for a 

Muslim/Muslim woman is legal according to Islamic law. Just as in the VOC era 

there was a Compendium Frijer, then in the New Order period a Compilation 

of Islamic Law was also formulated, although the basis for its implementation 

was only based on the Presidential Instruction. 

Islamic law in the field of worship practically applies without having to 

lift it into positive law, as formalized in the form of legislation. If arrangements 

are needed, only rules that can provide flexibility to Muslims to carry out the 

laws of worship, or at the most far are aspects of state administrative law to 
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facilitate the implementation of a rule of Islamic law. How does Islamic law 

regulate the procedure of carrying out five daily prayers, fasting and the like do 

not require positive law? Likewise, the field of Hajj and Zakat if there is a law 

that regulates it only limited to the administration and administration relating 

to the functions of the state which must provide services to its people. Other 

examples in the field of employment law and labor are limited to providing 

opportunities for Muslim employees and workers to perform Friday prayer, 

whereas relating to criminal law should be a material source of material 

(material) only. Because criminal law is the public sphere whose enactment 

adheres to unification or a law that applies nationally to all Indonesian people, 

whatever their religion. As a public law that applies by unification, national 

criminal law is not based on a particular religion but gives a place to the 

religions held by the people to be a source of material law or legal material. Not 

only Islamic law is used as a source of material law, but also customary law, 

including the laws of Dutch colonial inheritance if it is still considered in line 

and accepted by society, and various international conventions. 

If you want to examine, in any country, unless the country is truly 

secular, in formulating the rules of national law it is always influenced by 

religious law. The Indian constitution expressly states that India is a secular 

state, but who can deny Hindu law has influenced modern Indian law. 

Buddhism is also very influential on the national laws of Thailand and 

Myanmar. The Philippine Marriage Law which prohibits divorce is also 

strongly influenced by Catholic teachings. Thus, it can be affirmed that 

religious law, especially Islam is a law that lives in Indonesian society. 

Development of national law must not ignore religious law, including Islam. 

Moreover, formulating provisions that conflict with religious law, such as 

Islamic law, will certainly get resistance from Muslims. The state must build 

laws in accordance with the legal awareness of its people. 

According to Mahfud MD in the National Long Term Development Plan 

for 2005-2025 the development of the law was directed at the realization of a 

national legal system that was firmly rooted in Pancasila and the 1945 

Constitution. Legal development must be able to produce legal product reforms 

to replace the colonial legacy regulations that social values and interests of the 

Indonesian people as well as being able to encourage the growth of the 

administration of national government and development that originated from 

Pancasila and the 1945 Constitution while taking into account the plurality of 

applicable legal orders and the influence of globalization (Mahfud, 2009: 296-

297). The problem of Indonesian law which is from the past until now is the 

root of the Indonesian legal system which lies in the legal system of its former 
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colonizers, the Netherlands. Consequently, Indonesian law is pluralistic and 

there is a prolonged conflict with people who want to include customary law 

and Islamic law as living laws in Indonesia (Bedner, 2013: 255). 

The conflict between colonial law, customary law, and Islamic law 

naturally give birth to dishonor for the development of national law. The best 

solution that can be done is to reconcile by developing national law must be 

able to accommodate and incorporate the values contained in the three laws, 

there must be no one superior or inferior among them, and at the same time 

must see the legal culture of culture in certain communities where religious law 

is implemented and becomes the lifeblood of their lives. Incorporating religious 

law in the national legal system, both formal and material, is a step forward in 

legal development, while at the same time looking at the slaughtering of the 

interests of the greater community. 
 

Conclusion 

From the above studies, it can be understood that the development of national 

law should pay attention to existing legal sources, especially laws that have 

become community culture. Incorporating religious law into the development 

of national law basically facilitates legal work in applications in the community, 

because people are used to it, and it will not be difficult in the implementation 

process. In the Indonesian context, there is still a diatomic between religious 

law, customary law, and colonial inheritance law. This dichotomy then made 

the process of distinctive and Indonesian legal transformation still far from the 

fire. Moreover, there are still a handful of people who feel that the laws of 

colonial heritage are very sacred and cannot be manipulated. 

Departing from this, then considering the living law as a source in the 

development of national law is a necessity that cannot be denied. Moreover, the 

mandate of the National Long-Term Development Plan for 2005-2025 where 

legal development must be able to produce legal product reforms to replace 

colonial legacy legislation that reflects the social values and interests of the 

Indonesian people and is able to encourage the growth of national governance 

and development on Pancasila and the 1945 Constitution. If you want to look a 

little at other countries, except for a secular state, you will find an 

understanding that everything in formulating the rules of national law is 

always influenced by religious law. 
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