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URGENCY OF ARBITRATION CLAUSE IN
DETERMINING THE RESOLUTION OF SHARIA
EcoNnomic DisPUTES

Nita Triana

Abstrak: Studi ini menjelaskan pentingnya klausula arbitrase dalam me-
nentukan metode penyelesaian perselisihan ekonomi. Penyelesaian sengeta
ckonomi melalui jalur litigasi di pengadilan kurang menarik minat para
pelaku ekonomi, karena faktor waktu yang lama, terbatasnya sumberdaya dan
hasilnya yang berupa menang-kalah yang menyebabkan rusaknya hubungan
bisnis di masa yang akan datang. Penyelesaian melalui jalur arbitarse me-
rupakan salah satu altenatif penyelesaian sengketa. Dengan menggunakan
metode kualitatif, yaitu penelitian doktrinal dengan pendekatan hukum
normative, studi ini akan menganalisa landasan hukum arbitrase untuk
penyelesaian sengketa ekonomi dari perspketif hukum Islam dan Indonesia.
Paper ini berargumen bahwa penyelesaian sengketa menggunakan arbitrase
memiliki banyak manfaat dibandingkan litigasi (melalui pengadilan), karena
sifatnya yang memprioritaskan negosiasi, menghindari permusuhan sehingga
hubungan bisnis dapat tertap terjalin baik. Untuk mengantisipasi sengketa
dalam kontrak komersial antara dua pihak, sangatlah penting untuk membuat
klausula arbitase terpisah dari persetujuan komersial (persetujuan prinsipal).
Klausula arbitrase harus ditekankan dalam kontrak-kontrak ekonomi syariah
untuk mempercepat gerakan ekonomi syariah di masa yang akan datang.

Kata kunci: klausula arbitrase, penyelesaian sengketa, ekonomi syariah,
tahkim, perdamaian.
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66 - Nita Triana

Abstract: This study explains the importance of the arbitration clause in
determining the resolution of sharia economic disputes. The settlement of
economic disputes in the Court is less in the interest of the economic actors,
because of the long time, the limited resources and the results of the win-loss
cause damage to future business relations. Resolution of arbitration disputes is an
alternative choice. Using qualitative method, a type of doctrinal research with a
normative juridical approach, this study will analyze the legal basis of arbitration
of economic dispute from Islamic and Indonesian legal perspectives. It is argued
that dispute resolution using arbitration has many advantages over litigation
(Court), dues to its the nature of prioritizing negotiations, avoiding hostility
so that business relationships will still be intertwined properly. Anticipating a
dispute in a commercial agreement between the two parties, it is important to
make an arbitration clause separate from the commercial agreement (principal
agreement). The arbitration clause is binding on both parties. Arbitration caluses
(*clauses) should be emphasized in economic sharia contracts to accelerate the
movement of the sharia economy in the future.

Keywords: arbitration clause, dispute resolution, sharia economic, tahkim, feace
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Introduction

Sharia financial institutions that exist in Indonesia and in several
Muslim countries have developed quite a lot. In Indonesia, it began
with the promulgation of Law No.7 of 1990 concerning Banking,
which among others stated that it was possible to establish a bank
with a profit sharing system, so that the regulation became the basis
for the establishment of Bank Muamalat Indonesia as the first bank in
Indonesia to implement the sharia system. Then, the Act was amended
by Law No.10 of 1988 concerning Banking, which has the opportunity
to implement the dual banking system in this national banking system.
So that the Act has encouraged the opening of the sharia division in a
number of conventional banks.

Sharia-based financial institutions are not only developing in
countries where the majority of the population is Muslim. There have
been many Sharia banks in European countries and the United States.
We can see Citibank that has established Citi Islamic Investment Bank.
Likewise ABN Amro Bank with ABN Amro Global ANZ Global
Islamic Financial Services and Investment Bank with First ANZ
International Moderator. In addition, Standard Chartered Bank and
Chase Manhattan Bank are examples of international giant financial
institutions that have begun working on sharia banking. They not
only target Muslim customers but also non-Muslims (Shandy Dwi
Fernandi; https://shandydwifernandi.com/; downloaded on October
3,2018).

With the development of Islamic financial institutions in the banking
sector, sharia-based non-banking financial institutions have now been
followed. Like sharia pawning, sharia insurance, sharia bonds and even the
sharia capital market. These institutions were originally only established
by countries with a majority Muslim community, but at present, the
sharia financial industry is increasingly developing into western countries
and non-Muslim countries. Even various financial centers of the world
such as London, Singapore and Hong Kong launched themselves as
International Islamic Financial Hubs. Countries in the Asian region that
have high economic growth such as China, India and Japan have started
issuing sukuk (sharia bonds) to finance infrastructure development and
business development in their countries.

10.15408/ajis.v18i1.8872 AHKAM - Volume 18, Number 1, 2018
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Sharia economic relations which are national and international
in nature, certainly cannot be separated from problems, which if
not resolved will develop into disputes or conflicts. Although each
community has its own way to resolve the dispute, the development of a
globally and globally developing business world has begun to recognize
homogeneous, peaceful, “profitable” forms of dispute resolution and
provide a sense of “security” and justice for the parties.

One of the most popular and much in demand now is the way to
resolve disputes through arbitration. Even now the developed world
is reluctant to enter into business relations without being bound by
an arbitration agreement. Indeed for the developed world, they have
considered commercial arbitration a business executive’s court as an
alternative dispute resolution. When compared to resolving business
disputes through formal justice, it generally takes a long time due to
the fact that the procedures of the judicial system are very complex, and
complicated. In addition, the business world thinks that the resolution
of disputes in the business field is poorly understood by the Judges
compared to those involved in the business world itself. In addition, the
characteristics of arbitration that are not too formal so that this can be
put motion quickly. and the nature of the decision is final and binding,
because the arbitration award cannot appeal to the High Court, appeal
to the Supreme Court, or Judicial review.

The substance of arbitration is an arbitration agreement. The
arbitration agreement will determine whether a dispute can be resolved
through arbitration, where it is settled, which law will be used and
others. The arbitration agreement can be independent or separate from
the principal agreement. The arbitration agreement must be carefully
arranged, accurate and binding. The aim is to avoid the arbitration
agreement used by one of the parties as a weakness that can be used to
transfer the dispute to the court.

For this reason it is very interesting to analyze the urgency of the
arbitration clause in the agreements in the multilateral field of sharia
economics. And how the choice of resolution of arbitration disputes is
seen from the perspective of Islamic law.
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Discussion
Advantages of Arbitration as an Alternative Dispute Resolution

Based on Law number 3 of 2006 concerning amendments to Law
Number 7 of 1999 concerning Religious Courts. The scope of the
authority to prosecute the environment of the Religious Courts reaches
a wider scope, namely in the field of Sharia economics (Asnawi, 2011:
6), such as: sharia insurance, sharia reinsurance, sharia banking, sharia
pawning, sharia financing, sharia securities, sharia mutual funds, bonds
(sukuk) and sharia medium-term securities, sharia financial institutions
pension funds, sharia microfinance institutions and various other sharia
businesses. Religious Courts have some limitations in resolving sharia
economic disputes (Manik et al, 2017: 439) including limited human
resources with expertise in accordance with the development of Islamic
economics. especially in the field of renewable sharia economics, such
as sharia mutual funds, sharia bonds and sharia businesses related to
agreements between countries.

The Religious Courts also have limitations in the number of
Judges and Registrars. The IA class Religious Court, for example, has
an average of 8 to 10 judges, while the cases examined each year range
from 4000 cases. for example in the Cilacap Religious Court, each year
the Religious Court examines around 6000 divorce cases. The number
of cases in the Religious Courts resulted in a long settlement of the
dispute in the Court (Triana, 2017: 108).

The nature of the Court which gives a win and lose decision can
also cause hostility and damage future business relationships, one thing
that is very avoided by business people. Besides that where the Islamic
economy has moved between countries, the nature and system of the
Court in a country will certainly be different from other countries.
Therefore an institution and a dispute resolution system is needed that
can be received by various parties between countries, such as arbitration.

Islam as a religion that loves peace more and becomes a guideline for
its adherents, in the event that the muamalah dispute arises asserts that
it will be more important if resolved through peaceful means ( rasalubh
/ Suluh ). For this reason, the parties to the dispute should put forward
more deliberation to reach consensus when facing a dispute. Through
this dialogical effort, it is expected that existing business relations and
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brotherhood can remain intertwined and can better maintain good
relations among the parties, and can be more economical in terms of
time and cost. In the case of discussion for consensus, no new parties can
be reached by other efforts, namely, through negotiation, mediation,
arbitration, and litigation through the court as the last resort that can
be taken by the parties to resolve the dispute.

Arbitration in Islamic law has long been known as a form of dispute
resolution known as tahkim. This sentence in jurisprudence is discussed
in general in the case of syiqaq (disputes) between husband and wife,
as explained in QS. An-nisa: 35. Meaning: “If you are worried about a
dispute between the two, then send a Hakam from the male family and
a Hakam from a female family” . This verse expressly and textually only
states the existence of the zahkim in the field of law.

According to Al-Munjid’s dictionary, the tahkim is to appoint
someone as a referee or peace agent. Whereas Salam Madkur stated in
the book Al-Qadha Fil Islam that the term tahkim means to appoint
someone or more as a referee or peace agent by two or more people
who are in dispute in order to settle the case which they have divided
peacefully. While the term now tahkim can be translated as arbitration,
and the person acting as the referee is called arbitrator or hakam.

While other verses contained in the Al-Qur’an to be used as the
basis for the execution of the tahkim or arbitration are QS. Al-Hujurat:
9, and QS. An-Nisa ‘verses 114 and 128. From the verses above it
can be stated that what is meant by Hakam in this verse is the peace
between the two husband and wife who are in dispute. However, even
if this basis is used to resolve disputes in other fields such as Islamic
economics, it means that the method used is the interpretation of

Analogy or Qiyas.
The above verse clearly shows that Allah SWT supports dispute

resolution through tahkim (arbitration) and advises Muslims to
choose someone as hakam in resolving their dispute. Although the first
paragraph above is textually related to family matters, it is important
to note that the tahkim is not solely used to settle family matters, but
can also be used to resolve commercial, financial, banking and other
civil disputes. . The Prophet Muhammad also clearly acknowledged
the practice of tahkim. During the Prophet’s lifetime, there were many
instances where the Prophet himself practiced tahkim, and often acted
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as hakam (arbitrators) between individuals and Arab tribes in resolving
their disputes.

According to Syed Khalid Rashid (2011: 23) see also Wahed (2015:
120) Islam encourages dispute resolution through tahkim (arbitration).
In tahkim, the dispute resolution process is carried out informally, not
technically, cheaply and quickly. Each party has the right to withdraw
from the arbitration process before an award is given. If the parties have
set a time limit for their convenience, it must be obeyed. The disputing
party may appoint an arbitrator. Then, arbitrators in Islamic law are
not bound by complicated procedures. If the settlement of a dispute
is not reached, the arbitrator can give a legally binding decision to
both parties. In giving a decision, the arbitrator is permitted to use his
intuition based on fairness, fairness and equality (amiable composition)
as long as it does not violate sharia principles or relevant customs rules
in resolving disputes.

Based on the explanation above, tahkim is very useful in solving
Islamic economic disputes. In completing the Islamic economy,
individuals who are experts in their fields should be appointed so
that the solution is more maximal and handled by individuals who
are competent. At present, in several countries such as Indonesia and
Malaysia have implemented arbitration based on sharia principles in
order to resolve sharia economic disputes (Khalidah, 2012: 79).

Tahkim or Arbitration is one of the mechanisms based on mutual
agreement, which can be used as a tool of peace to resolve a dispute that
arises now and in the future (Zahraa, 2006: 4) see also (Zuhaili, 2005:
39). Arbitration serves as one of the Alternative Dispute Settlement so
that it can be a solution for the settlement of national civil disputes in
Indonesia or able to resolve civil disputes or disputes with the principle
of prioritizing peace efforts or islah.

Formal juridical definition of arbitration is contained in Article 1
number (1) Law No. 30 of 1999 on Arbitration and Alternative Dispute
Resolution (UUAPS) which reads: “Arbitration is a way of resolving a
civil dispute outside the General Court based on an arbitration agreement
made in writing by the parties to the dispute “.In addition to the Law No.
30 0f 1999 on Arbitration and Alternative Dispute Resolution (UUAPS),
arbitase is also regulated in more detail in Law No.48 of 2009 concerning
Judicial Power, Article 59: (1). Arbitration is a way of resolving a civil
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dispute outside the court based on an arbitration agreement made in
writing by the parties to the dispute, (2). The award is final and has
permanent legal force and is binding on the parties, (3). In the event that
the parties do not implement the arbitral award voluntarily, the decision
is carried out based on the order of the chairman of the District Court at
the request of one of the parties to the dispute.

Arbitration as an alternative dispute resolution is in great demand
by business people because the arbitration procedural law which has
many advantages over the Court, as follows (Kartuzov, 2015: 65):

(1) The Arbitrator Council that presides over the trial process is more
flexible in determining the trial agenda by adjusting the interests of
litigants. In each trial the arbitreir Council continues to seek mediation
between the parties. The parties are given time to mediate, both inside
and outside the trial. Even so the mediation process remains in the
supervision of the Arbiteir Assembly so as not to be protracted without
certainty of settlement.

(2) The choice of conducting a caucus (a separate meeting) is often
carried out by the Arbitrator Council to find out more clearly the
problem description of the parties. In this process, the parties have the
discretion to discuss with the arbitrator council, especially the arbitrator
council has read all the claim files (requests) and answers. On the
other hand, the arbitrator is an expert in his field, so the discussion to
technical issues to lead to the settlement can work well. Although not
all cases can be resolved through mediation.

(3) Arbitration has timeliness on trial schedule. The trial schedule
at BANI (Indonesian National Arbitration Board) can always be
ascertained on time as previously scheduled. Even if there is a delay, the
clerk will immediately inform the parties before the planned trial time.
So that we will not feel disappointed and waste time waiting for the trial
but it turns out the trial was postponed.

(4) Aspects of confidentiality (Yacob, 2009: 136) Its confidential nature
makes arbitration seen as an alternative solution that suits the needs
of the business world. This is because arbitration is held in a closed
manner. Unlike the method of dispute resolution in the open public
court, arbitration is only attended by interested parties or in other
words the disputing parties. “No one else was present, no reporter
could blow up the news. The correspondence is also all confidential,
“This made the disputing parties feel more comfortable. In the business
world, news related to business disputes from a company will result in
the emergence of precedents against the parties to the dispute.
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(5) Dispute resolution through arbitration is handled by an arbitrator
who does have expertise and competence in the business field which
is the subject of the case. In Article 12 paragraph (1) letter e UUAPS
is determined one of the conditions for being able to be appointed as
an arbitrator, namely having experience and actively mastering in his
field for at least 15 years. Thus it can be ascertained, the arbitrator has
sufficient knowledge and understanding related to the business related
to the case he will handle.

Arbitration can be led by a single arbitrator or arbitrator assembly.
In the case of settlement of a dispute at BANI (Indonesian National
Arbitration Board), if the parties do not determine in advance about the
number of arbitrators, then the Chairperson of BANI has the right to
decide whether the dispute is resolved by a single arbitrator or assembly
based on the nature and complexity of the dispute and / or the scale of
the dispute concerned or the value of the claim disputed in such a way
as to its size or nature so that it requires an Assembly consisting of three

arbitrators. But generally the practices that have been valid at BANI,
the trials at BANI are led by the Arbitrator Council.

The trial at BANI will be led by an Arbitrator Council consisting of
3 arbitrators. Both the Petitioner and the Respondent are each given 7
(seven) days and an opportunity to appoint 1 arbitrator who is trusted
to have sufficient knowledge, experience and background regarding the
existing problems. If the Assembly consists of three arbitrators, in the
event that the parties have appointed their respective arbitrators, then
the Chairperson of BANI appoints an arbitrator who will preside over
the Assembly.

Before the trial begins, the Arbitrator has first studied the problem
in the case that he will handle from the request and answer that the
parties have submitted before the first trial. So that the arbitrators have
understood the problem that is being examined not only in terms of
law but also from a technical point of view. So that the inspection
process can run smoothly and dynamically.

(6) the freedom of the parties to choose who will be the arbitrator.

Things like this cannot be found in other general courts. in the

arbitration tribunal, the parties to the dispute can choose the arbitrator

according to the background of the dispute being faced. This is so

that the process of resolving disputes with different domains can be
handled by arbitrators in accordance with the realm of the related
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disputes. Therefore, an arbitrator does not always have to have a legal
background, there are economics, finance, taxation, shipping, criminal,
and all kinds. So usually, the arbitrator has an assembly consisting of
various backgrounds of expertise.

(7) The existence of arbitrators in settling disputes comes from the
choice of the parties themselves, so that they must be able to choose
arbier who can be neutral so that there is no conflict of interest in the
resolution of disputes. The arbitrator is the duty and function to fight
for the truth objectively. He must be able to meet the interests of the
parties to the dispute,

(8) Opportunities for Parties to Keep Collaborating (Business) After
the Case Is Disconnected, and this is very important for banks and
business people, its relation to the market and others (Gerrard, 1997:
80). Settlement through an arbitration process can provide the best
solution. Although it is not always a win win solution, at least in cases
for companies that have a dispute with a government-owned company,
a decision can be reached that provides legal certainty when a dispute
arises due to differences in interpretation. This is to remember, without
any certainty of interpretation will make doubt the movement of the
implementation of future cooperation for both parties. Not to mention
the possibility of an audit result that can provide sanctions. Thus, in
some cases of arbitration that we have handled, the business relationship
between the client and the opposing party, or the counter part, remains
well established and the cooperation contract continues.

After the decision is made, the existing contracts between the
parties continue, because the purpose is not to break the existing
contract. But to solve existing problems. Based on our experience, this
only happens in arbitration, because the main points of the parties are
to find a way out of the existing problems so that they are profitable
(win-win solution). In contrast to the settlement through the general
court, where the parties generally aim to only terminate or cancel the
contract to claim compensation.

This makes arbitration the best choice for business people to
resolve disputes between the parties while promoting good relations for
the future. Moreover, due to the nature of closed arbitration settlement,
the confidentiality of the case that runs is maintained. So, the parties
do not become anxious about public views, after the dispute then do
business again. Settlement outside the court with a place and method
determined by these parties by Galanter (1981: 129) see also Triana
(2018: 49) referred to as justice in many rooms. This means that justice
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can not only be obtained in court, but in various spaces in a different
way from the Court

Arbitration Clause

According to Black’s Law Dictionary: “Arbitration. An arrangement
for taking abiding by the judgment of selected persons in some disputed
matter, instead of carrying it out to establish tribunals of justice, and is
intended to avoid the formalities, the delay, the expense and vexation
of ordinary litigation “. Whereas based on Law No.30 of 1999 Article
1 paragraph (1) Law No. 30 of 1999 on Arbitration and Alternative
Dispute Resolution (UUAPS) “ Arbitration is a way of resolving civil
disputes outside the general court based on an arbitration agreement
made in writing by parties who dispute “. Furthermore, this is further
reinforced in Law Number 48 of 2009 concerning Judicial Power,
Article 59 paragraph (1) of Law No.48 of 2009 “Arbitration is a way
of resolving a civil dispute outside the court based on an arbitration
agreement made in writing by the the disputing party.

Based on the two laws above, it can be known, the first substance
that arbitration is a way of resolving civil disputes because it is impossible
for arbitration to be applied to criminal disputes or administrative
disputes. according to Article 5 paragraph 1 of Law Number 30 of 1999
UUAPS is only a dispute in the field of trade and regarding rights which
according to law and legislation are fully controlled by the parties to the
dispute. The activities in the trade sector include: commerce, banking,
finance, investment, industry and intellectual property rights. Meanwhile
Article 5 (2) of the Arbitration Law provides a negative formulation that
disputes that are considered not to be resolved through arbitration are
disputes which according to the law cannot be held peace as stipulated in
the KUH Perdata (Civil Law) Book III eighteenth chapter Article 1851
to 1854.

Furthermore, the second substance which is explained again in the
definition of arbitration in the invitation law is that the Arbitration is
a way of resolving civil disputes outside the court, be it the General
Court, or the Special Court such as the Religious Court. In addition,
the explanation of Article 59 paragraph (1) of Law No.48 of 2009
makes it even clearer that what is accepted by this arbitration includes
Sharia Arbitration.
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The third substance as stated in the definition of arbitration
above, the settlement of a dispute in an abritase manner is based on an
agreement, namely what is referred to as the arbitration agreement. The
Law No. 30 of 1999 on Arbitration and Alternative Dispute Resolution
(UUAPS) define the arbitration agreement as follows: Article 1 number
(3) UUAAPS: An arbitration agreement is an agreement in the form of
an arbitration clause stated in a written agreement made by the parties
before a dispute arises, or a separate arbitration agreement made parties
after a dispute arises.

The life of an arbitration is an arbitration agreement. the arbitration
agreement will determine whether a dispute can be resolved through
arbitration, where it is settled, which law is used, and so on. The arbitration
agreement can be independent or separate from the pokonya agreement.
There is no requirement in the Arbitration Law that determines the
arbitration agreement must be made in a notary deed.

From the formal juridical definition of Law No. 30 of 1999 on
Arbitration and Alternative Dispute Resolution, it can be seen that the
arbitration agreement can be one of the two things below (Setiadi, 2018:
16-20): First: An arbitration agreement can be a clause stated in a written
agreement made by the parties before a dispute arises or commonly
referred to as the “Arbitration Clause” or “Arbitration Clause”. The
arbitration agreement in the form of an arbitration clause is often referred
to as pactum de compromittendo. Second: An arbitration agreement can
be a separate agreement made by the parties after a dispute arises or
commonly referred to as the arbitration agreement in the narrow sense
or an arbitration agreement. This type of agreement by some Indonesian
writers is often referred to as a compromise deed, which is a special
agreement made after a dispute has occurred to regulate how to file a
dispute that has occurred to an arbiter or referee to be resolved.

The arbitration agreement plays a very important role in determining
the settlement of disputes by arbitration. There is no arbitration without
a valid arbitration agreement. Alan Redfern, Martin Hunter and Nigel
Blackaby (Redfern and Hunter, 2005: 640) put forward the importance
of the arbitration agreement as follows: “An arbitration agreement does not
merely serve as evidence for the consent of the parties to arbitration and to
establish the obligation to arbitrate. It is the basic source of the powers of

the arbitral tribunal”.
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For the validity of an arbitration agreement (whether in the
form of an arbitration clause or a compromise deed), the following
requirements are required (Adolf, 2015: 121) (1). Agreement from
the parties that made it: The parties’ agreement is the main element
of an arbitration agreement. This means that the parties to the
arbitration agreement must agree or agree that the dispute between
them will be resolved arbitrarily, both institutional arbitration and ad
hoc arbitration. (2) The ability to act from the parties that make it:
The parties that make arbitration must be able to act in accordance
with applicable legal provisions, for example if measured in the legal
provisions of “people” then determined maturity or married, whereas
if the parties are legal entities then Legal entity’s acting skills can be
measured from the statute of the legal entity. (3). The specific object
or subject: The object of the arbitration agreement, in essence is the
dispute between the parties, both the dispute that will occur and what
has happened, which is agreed upon by the arbitration settlement.
(4). The halal cause: this relates to arbitration, namely that which in
principle can be resolved by means of arbitration namely civil disputes
in the field of trade / economics. (5). Loaded in a document signed:
That the arbitration agreement must be contained in a document
signed by the parties.

The existence of a valid arbitration agreement will give legal
consequences to prevent one of the parties who have agreed on an
arbitration agreement to seek settlement of the dispute in the Court.
These legal consequences are usually implemented in the form of the
right to file exceptions to absolute authority over a lawsuit or case
filed with the Court whose parties have been bound by an arbitration
agreement. This means that if the parties have been bound by an
arbitration agreement, then if one of the parties submits a lawsuit to the
Court, the other party can submit an exception or deny the absolute
authority of the Court on the grounds that the Court is not authorized
to try the case, because the parties have been bound arbitration
agreement. If the exception can be justified, namely if the parties are
truly bound by the arbitration agreement, the Court must declare itself
not authorized to try the dispute.

This prevention is provided because the arbitration agreement
is independent agreement and is separate from the agreement or
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commercial contract (the principal agreement), so theoretically
and practically it is possible for one of the parties to the arbitration
agreement to breach of contract with another party in the agreement
the arbitration. In countries that hold a common law system, if one
of the parties bound by the arbitration agreement is in breach of the
arbitration agreement by taking a lawsuit to the Court which is deemed
authorized the party who does not undertake the contract violation in
arbitration can submit an application to the arbitrator the assembly
that is examining the arbitration case or to the Court whose jurisdiction
covers the place of arbitration in order to issue what is called an anti

suit injunction (Harahap, 2001: 29).

Anti-suit injection is an order in the form of a ban issued by the
arbitrator or the arbitral tribunal or the Court which prohibits one of the
parties to an arbitration agreement from filing a lawsuit to the Court or
continuing a lawsuit that is proceeding in the Court. With this anti suit
injunction, it is expected that the parties will be subject to the arbitration
agreement and carry out the arbitration process in accordance with what
has been agreed in the arbitration agreement. In the event that an anti
suit injunction is issued by the Court, violation of the prohibition will
result in contempt of court against the Court. This anti-suit injunction
law in common law countries is felt to be effective enough to force parties
to comply with the arbitration agreement agreed upon.

Arbitration Clause in the Development of Sharia Economics

Sharia Arbitration has experienced significant developments both
in terms of legal and institutional regulations. Law No.48 of 2009,
article 59 paragraph (1) of Law No. 48 of 2009, expressly states that
“What is meant by” arbitration “in this provision includes sharia
arbitration, so that there is no doubt that arbitration as referred to in
the Arbitration Act and Alternative Dispute Settlement (UUAPS No.
30 years 1999) is a way of resolving civil disputes outside the court,
both General and Religious Courts, and UUAPS is the only law that
regulates arbitration as well as sharia arbitration.

Inacivil case, the Arbitration Actand Alternative Dispute Resolution
(UUAPS) allow disputing parties to resolve their civil disputes outside
the court, namely by way of arbitration if the parties want it. Therefore
UUAPS requires that if the parties want the resolution of civil disputes
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resolved outside the court, then the will must be stated in an agreement
made in writing or known as the arbitration agreement. Provisions
which require the existence of an arbitration agreement are compelling
legal provisions (dwingend regels or mandatory rules) that cannot be
deviated. Thus, the arbitration agreement is an absolute requirement
for the execution of civil dispute by arbitration.

The arbitration agreement occurs as the implementation of
the parties’ freedom to determine the settlement of a dispute, from
an agreement that may arise in the future to be resolved through an
arbitration forum. The freedom of the parties in choosing arbitration
as a dispute resolution forum must be formulated in an arbitration
agreement on the basis of an agreement to fulfill the legal requirements of
the agreement. Therefore, the implementation of arbitration agreements
based on the freedom of contract will be valid for the parties if it has
been agreed and consequently they must obey the agreement in good

faith.

In Islamic law, freedom of contract is called al-hurriyah. This
principle is a fundamental and fundamental principle in Islamic treaty
law. The parties are free to make and carry out contracts with anyone,
and any type of contract. The parties were also given the freedom to
enter any clauses, including the dispute resolution mechanism that
does not conflict with the provisions of Islamic law (Arifin,2016:382).

Freedom of contract in Islamic law is based on Al-Quran, Al-
Maidah (5): 1, “ you who believe, fulfill the contracts. This provision
is the basis for a justification for making an arbitration agreement in
a contract made based on the freedom of contract. The freedom of
contracting this in Islamic law is not only related to other parties who
enter into an agreement in man- made covenant law, but also includes
an agreement of a servant to God. Every contract that is carried out
will certainly be held accountable, as stated in Al Quran Al-Israk
(17): 34, ... “and fulfill the promise, in fact the promise must be held
accountable ...” That is, the agreement or contract made is binding and
must be fulfilled by the parties (pacta sun servanda), and will be held
accountable by God.

To form a valid arbitration contract, in accordance with the
provisions of Islamic law, must fulfill the terms and conditions of
the contract. Pillars of contract are: (1). The parties’ agreement,
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(2). Subject of contract (Contracting parties), (3). Contract object
and (4). The purpose of the contract. Completing the four pillars
referred to as elements of the contract, the contract must also fulfill
several conditions, namely: (1). Terms of occurrence or formation
of a contract, (2). Terms of validity of the contract, (3). Terms of
implementation or the effect of the contract, and (4). Terms of
certainty or binding the contract.

Law Number 30 of 1999 concerning Arbitration and Alternative
Dispute Resolution confirms that an arbitration agreement must be
made in writing. This is in accordance with Islamic Law, as shown in
the Qur’an. Al Baqarah (2) 283 which also implies, that muamalah
relations be made in writing (Although this paragraph is intended
for transactions in the form of credit). Arrangement of making the
arbitration agreement in writing becomes a compelling provision
intended for the good of the parties who carry out the contract, and
will be very useful when a dispute arises in the future.

In general, arbitral bodies recommend a form of standard
arbitration clause that can be used by the parties to the agreement,
if the parties intend to show certain arbitration bodies to administer
the dispute and arbitration is carried out using the procedure of the
arbitration body. BANI (Indonesian National Arbitration Board), for
example, has the following version of the arbitration clause as follows
: “All disputes arising from this contract shall be binding and be
finally settled under the administrative and procedural Rules of BANI
(Arbitration of Indonesian National Arbitration Board ) by arbitrators
appointed in accordance with said rules

While in the sharia agreement or agad agreement, the arbitration
clause used is usually very simple, for example by containing the
following article on dispute resolution (Hidayati, 2015: 173)

1. In the event of a difference of opinion or interpretation of matters
listed in this agreement or disputes in the implementation of the parties
agree to settle it in consultation to reach a consensus.

2. If consensus has been sought, but differences of opinion or
interpretation, disputes or disputes cannot be resolved by both parties,
the parties agree, and hereby pledge and bind one another to settle
through the National Sharia Arbitration Board ( Basyarnas) according
to the procedure of the procedure in force within the Arbitration Board
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3. The parties agree and hereby bind themselves to one another, that
legal opinions (legal opinions and or decisions determined by the
National Sharia Arbitration Board (Basyarnas) are final and binding .

In fact the formulation of an arbitration clause in a contract does not
always have to be as simple as the clause commonly found in the standard
agreements contained in Islamic banking, in large business agreements
and involving many parties, both domestic and foreign companies, the
arbitration clause must be accommodate the interests of the parties, who
of course have different backgrounds both social and legal.

BANI Sovereign version, recommends the arbitration clause below
to include in the contract or agreement if the parties intend to submit a
dispute that will arise from the contract to BANI, as follows:

“All disputes arising from and or in connection with this agreement

and or the implementation of this agreement, which cannot be resolved

by deliberation, whether regarding breach of contract or unlawful

conduct, including regarding termination and / or validity of this

agreement, will be settled and terminated through Arbitration in

Jakarta at the Indonesian National Arbitration Board (BANI) which is

a legal entity based on the Decree of the Minister of Justice and Human

Rights of the Republic of Indonesia No. AHU-0064837.AH.01.07.

YEAR 2016 dated June 20, 2016, in an Arbitration Tribunal totaling

3 (three) Arbitrators and using Indonesian Language, based on BANI

Regulations, the Arbitration Award is final and binding.

While SIAC (Singapore International Arbitration Center)
recommends the SIAC version of the arbitration clause to be included
in the contract if the parties intend to resolve the dispute through
arbitration using the SIAC Rules and administered by SIAC. “ Any
dispute arising out of or in connection with this contract, including
any question regarding its existence, validity or termination, shall
be referred to and finally resolved by arbitration arministered by the
Singapore International Arbitration Centre (SIAC) in accordance with
the Arbitration Rules of the Singapore International Arbitration Centre
(SIAC Rules) for the time being in force, which rules are deemed to be
incorporated by reference in this clause”. The clause can also be added
with several provisions to clarify, as follows:

“The seat of the arbitration shall be

The Tribunal shall consist of arbitrator(s)
‘The language of the arbitration shall be
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For agreements involving foreign parties, or companies that are
in Indonesia but foreign property, the parties are free to agree, the
following matters: Determine the procedural law that will be used
in the examination of disputes insofar as it does not conflict with
the Law, Determine the use of Arbitration institutions (National or
International), and also can determine which legal choices will be used
(Cut Memi, 2017: 37)

What is interesting and distinguishes the arbitration clause of the
Shariah agreement or BANI with the SIAC arbitration clause is that
in the arbitase clause the Sharia agreement or BANI includes peace
efforts as the main thing that must be carried out before arbitration,
this is in accordance with the teachings of Islam that prioritize peace
in every problem among Muslims, this peaceful method is taught in
Sulh or Islah, as well as in the BANI institution (Indonesian National
Arbitration Board) as a national arbitration institution that upholds
Indonesian culture, resolves disputes or problems by means of consensus
first. In practice in arbitration, the process for carrying out deliberation
or prayer is in the form of negotiation or mediation at the first stage of
the Arbitration process.

If in the process of mediation or negotiation, the word consensus
is not found, at least this stage reduces hostility between the parties.
The next step is to carry out the Arbitration stage. In principle, the
arbitration award is so pronounced that it will apply and bind the
parties to the dispute, and the parties to the arbitration dispute must
implement the arbitral award voluntarily (Oseni, 2011: 5).

In practice after the arbitration award has been sent to the parties,
the winning party will give a unilateral subpoena or warning to the
losing party in order to carry out the arbitration award voluntarily
within the specified period specified in the subpoena or the letter of
reprimand. This time period varies in practice, but often the winning
party gives a 14 (fourteen) day grace period in the subpoena or the
intended warning letter.

Often reprimand or somasi (legal notice) is carried out more than
once or even three times, with the consideration of giving enough time
to the losing party to carry out voluntarily. This step of giving a subpoena
or reprimand is very important if later the losing party does not want
to carry out the arbitral award voluntarily, this somasi (legal notice) or
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reprimand can be used as evidence in submitting an application for the
implementation of the arbitral award to the Chairperson of the Court.

For sharia disputes that use sharia arbitration, if the reprimand
or somasi (legal notice) remains not implemented by the losing party,
then it can be guided by the Supreme Court Regulation (Perma) No.
14 of 2016 concerning Procedures for Completion of Sharia Economic
Cases. Supreme Court Regulation (Perma) No. 14 This serves as
a guideline for Judges in the Religious Courts in resolving Islamic
economic disputes. Interestingly, Perma No. 14 of 2016 also regulates
the execution of sharia arbitration decisions. Article 13 paragraph (2)
& (3) Perma No. 14 of 2016 states (2) “The implementation of sharia
arbitration decisions and their cancellations is carried out by a court
within the religious court”, (3) The procedure for the implementation
of decisions as referred to in paragraph (2) refers to Law Number 30 of
1999 concerning Arbitration and Alternative Dispute Settlement.

Based on Article 13 paragraph (2) & (3) of the Supreme Court
Regulation (Perma) No. 14 of 2016 it can be understood that the
authority to execute a Sharia arbitration award is again the authority
of the Religious Court. This is in accordance with the Supreme Court
Circular Letter No. 08 of 2010 which revoked the Supreme Court
Circular Letter 8 of 2008 concerning the Execution of the Decision
of the Sharia Arbitration Board. Whereas since the enactment of Law
No.48 0f2009 concerning Judicial Power, there is no longer a dualism in
the execution of arbitral decisions, where all sharia arbitration decisions,
their executions are carried out by “orders” or orders for implementation
of the Chairperson of the Religious Courts. In addition, the authority
to execute the Sharia arbitration award by Supreme Court Regulation
(Perma) No. was granted. 14 of 2016 strengthens the legitimacy of
religious courts as the only court institution authorized to settle sharia
economic disputes (Annas, 2017: 5-10).

In the case of execution as in Supreme Court Regulation (Perma) No.
14 of 2016 concerning Procedures for Completion of Sharia Economic
Cases, arbitration dispute resolution cannot request assistance from the
authority of the Religious Courts to force parties to lose automatically, but
coercion can be carried out if the winning party enters into an arbitration
system in the arbitration decision by make it the same or equivalent to the
decision of the Religious Court which has permanent legal force. This is
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where the importance of the institution of the “order” of the Chairperson
of the Court or the “execution order” of the Chairperson of the Court
is regulated in the Arbitration Act and Alternative Dispute Settlement
(UUAPS), where the principle will give legitimacy to the arbitration
award which was outside the court system to enter into the court system
so that it can be enforced by or through the court.

Based on the description above, it is very important that Sharia
financial institutions or sharia business institutions create arbitration
clauses in each agreement they make. So that when a default occurs,
the settlement of the Sharia arbitration dispute can be done outside
the Religious Court, but can have the same legal force as the Religious
Court. Forcing power or execution can be carried out on the orders of
the Chairperson of the Religious Court, if necessary.

Institutionally, in Indonesia there is a National Sharia Arbitration
Board (BASYARNAS). The regulation on alternative dispute resolution
or arbitration in most of its principles adopts the United Nations
Commission on UNCITRAL International Trade Law Model which is
then adapted to sharia principles. With the development of the current
Islamic economy, support for dispute resolution institutions can be a
support in increasing Islamic economic activity.

The role of the Arbitrator in the settlement of disputes is the
same as the role of the Judge in the district court, namely examining,
adjudicating and deciding the case / dispute filed with him. In terms of
its type, tahkim or arbitration can be divided into three types, including
(Harahap, 2001: 57):

1. National (general) Arbitration. National Arbitration is a general
arbitration and can be used to resolve various types of conflicts due
to all types of civil contracts and subject to national law in a country.
Indonesia has authorized or has a national arbitration institution called
the Indonesian National Arbitration Board (BANI). BANI was formed
based on Law No. 30 of 1999 concerning arbitration and alternative
dispute resolution. BANI can resolve conflicts that are based on
contracts and are subject to Indonesian National Law.

2. Special Arbitration. Special Arbitration is an arbitration that resolves
conflicts specifically in certain fields such as sharia economics or finance,
industry, sports and so on. Special arbitration is more specific to sharia
arbitration that resolves disputes in the field of sharia economics which
includes economic activities such as sharia banks, sharia insurance,
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sharia reinsurance, sharia mutual funds, sharia bonds, sharia financing,
sharia pawnshops, sharia businesses and so on. In Indonesia there is
BASYARNAS (National Sharia Arbitration Board) which is a body
under the Indonesian Ulama Council (MUI).

3. International Arbitration. Arbitration to resolve conflicts based on
international contracts and subject to international law. That is the
process of resolving disputes using arbitration outside the territory of
the Republic of Indonesia, with the reason to avoid uncertainty relating
to litigation in national courts.

While the existence of the arbitration decision period consists of
two types, namely:

a. Ad hoc arbitration or temporary arbitration. Ad hoc arbitration is
an arbitration that is formed specifically to be able to resolve or decide
on certain disputes. Therefore the nature of ad hoc arbitration is
incidental, where its position and existence are only to serve and decide
on a particular dispute case, if it has resolved the dispute by case, then
the existence and function of the ad hoc arbitration vanishes and ends
automatically. In general, ad-hoc arbitration is determined based on
an agreement stating the appointment of the arbitral tribunal and the
implementation procedure agreed upon by the parties. The use of Ad-
hoc arbitration needs to be mentioned in an arbitration clause.

b. Institutional Arbitration, Institutional Arbitration is an institution
or arbitration body that is permanently managed by various arbitration
bodies based on the rules they set themselves. So that institutional
arbitration remains forever and does not disband, even though
the dispute that has been resolved has been decided. At present the
institution is known by various arbitration rules issued by arbitration
bodies such as the Indonesian National Arbitration Board (BANI) in
Indonesia, or internationally such as The Rules of Arbitration from the
International Chamber of Commerce (ICC) in Paris, The Arbitration
Rules from the International Center for Settlement of Investment
Disputes (ICSID) in Washington.

From the various of arbitration bodies, UNCITRAL (The
United Nations Commission on International Trade Law) as a United
Nations body that manages international trade law continues to seek
harmonization to create uniform Arbitration law procedures and
implementation to facilitate the settlement of conventional business or
sharia business disputes.
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Conclusion

At present, the sharia economic has developed into a national
and international business. This development was followed by all the
devices, including the dispute resolution system. Dispute resolution
arbitrarily has many advantages over litigation (Court), shorter time,
more simple proceedings, arbiteir who is experienced in his field, the
results of final arbitration decisions and bindings and more importantly
how to resolve disputes with arbitration does not cause hostility, so it is
very open to re-establish business together. Institutionally, arbitration
exists in every country, and there is a special arbitration for the
settlement of sharia economics, in Indonesia known as BASYARNAS .
(National Sharia Arbitration Board) For settlement of disputes using an
arbitration event, an arbitration clause must be made separate from the
commercial agreement (principal agreement). The arbitration clause is
an agreement that binds both parties, that if at any time a problem
arises in the principal agreement it will be resolved by arbitration. The
power of the arbitration clause will give legal consequences to prevent
one of the parties who have agreed on an arbitration agreement to
seek resolution of the dispute in the Court. These legal consequences
are usually implemented in the form of the right to file exceptions to
absolute authority over a lawsuit or case filed with the Court whose
parties have been bound by an arbitration agreement.

The arbitration agreement (arbitration clause) becomes very
important for the smooth running of the sharia economic. Arbitration
Agreement in Islam, always preceded by a sentence (point) of deliberative
deliberation efforts in advance, this method is very highly recommended
in Islam, namely in the case of muamalah disputes that arise will be more
important if resolved through peaceful means (tasaluh / Suluh). For this
reason, the parties should prioritize peace efforts compared to litigation
(court). The trial was taken as the last resort by the parties in resolving
the dispute. Arbitration in Islamic law has long been known as a form of
dispute resolution known as tahkim. Tahkim is to appoint someone as a
referee or peacemaker. by two or more people who are in dispute in order
to settle the case which they have peacefully divided. While the term
now tahkim can be translated as arbitration, and the person acting as the
referee is called arbitrator or hakam.[]
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