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MARRIAGE DISPENSATION DUE TO
ExTrRAMARITAL PREGNANCY: THE STUDY ON
THE DEcCISION BY THE RELIGIOUS COURT OF
SOUTH JAKARTA (2010-2011)

Isnawati Rais

Abstrak: Tulisan ini memfokuskan pada putusan hukum dan pertimbangan
hakim dalam menetapkan permohonan dispensasi nikah di Pengadilan Agama
Jakarta Selatan akibat hamil di luar nikah. Tulisan ini berdasarkan kajian
terhadap tiga penetapan di pengadilan tersebut yaitu Nomor: 056/Pdt.P/2010/
PAJS., Penetapan Nomor: 219/Pdt.P/2011/PA.JS dan Penetapan Nomor: 197/
Pde.P/2011/PA.JS yang ketiganya mengabulkan permohonan dispensasi nikah
akibat hamil di luar nikah. Berdasarkan kajian itu, peneliti menemukan bahwa
pengabulan permohonan dispensasi nikah di Pengadilan Agama Jakarta Selatan
karena hamil di luar nikah oleh Majelis Hakim didasarkan pada argumen
menghindari kemudaratan dan tidak dilanggarnya peraturan yang ada. Hal ini
menunjukkan bahwa pertimbangan hakim dalam menetapkan dispenasi nikah
untuk kasus hamil di luar nikah tidak sekadar mendasarkan pada ketentuan pasal
7 ayat (2) Undang-Undang Nomor 1 tahun 1974 tentang Perkawinan jo. Pasal
15 ayat (2) Kompilasi Hukum Islam akan kemudaratan jika permohonanan
dispensasi nikahnya ditolak. Dalam penentuan pertimbangan kemudaratan,
tampak Majelis Hakim dipengaruhi oleh pandangan keagamaan dan akibat
sosial yang ditimbulkan jika tidak diberi dispensasi nikah.

Kata kunci: dispensasi perkawinan, hamil di luar nikah, pengadilan agama
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Abstract: The Marriage law in Indonesia sets the marriageable age at which a
person is allowed to marry is 19 (nineteen) years old for men and 16 (sixteen) years
old for women. This study focuses on legal decisions and judges consideration
in establishing the application for marriage dispensation at the Religious Court
of South Jakarta due to extramarital pregnancy. This study shows that the Court
decision to grant the application for marriage dispensation at the Religious
Court due to extramarital pregnancy is primarily based on the argument to avoid
harmfulness. Using case study research, three court decisions stipulated by the
Religious Court Decision Number: 056/Pdt.P/2010/PA.JS, Decision Number:
219/Pde.P/2011/PA.JS and Decision Number: 197/Pdt.P/2011/PA granting
the application for marriage dispensation due to extramarital pregnancy were
analysed. The legal consideration formulated by the Panel of Judges is to avoid
harm and is not contrary to the legislation. This means the judge’s consideration
in determining the marriage dispensation due to extramarital pregnancy is not
only based on the provisions stated in Article 7 paragraph (2) of the Law No.
1/1974 concerning Marriage jo. Article 15 paragraph (2) of the Compilation of
the Islamic Law, but also on the consideration made by the Panel of Judges as
the harms might occur if the application for marriage dispensation is refused. In
determining this consideration of harms, it appears that they are influenced by
their religious views and the social consequences.

Keywords: the marriage law, extramarital pregnancy, Religious Court
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Introduction

The marriageable age set in the Marriage Law does not seem to
reflect the level of maturity for those who are willing to get married.
The minimum age of consent for marriage mentioned in Article 7
paragraph (1) of the Law No. 1/1974 and Article 15 paragraph (2)
of the Compilation of the Islamic Law does not stipulate that they
must considered adults and capable of dealing with their own life and
marriage. This consent only shows the age at which they are allowed to
marry. This can be seen from the provisions set in article 6 paragraph
(2) of the Law No. 1/1974, stating that a person may get married
without requiring parental permission if he/she is 21 years old. In the
same way, it is stipulated that “to get married, a person who has not
reached the age of 21 (twenty one) years must seek for permission from
both parents”.

In the meantime, Article 15 paragraph (2) of the Compilation of
Islamic Law also mentions “Those who have not reached the age of 21
years must obtain permission as stipulated in article 6 paragraph (2),
(3), (4) and (5) of the Law no. 1/1974”. The aforementioned provisions
set in the Law No. 1 and the Compilation of Islamic Law confirm that
a person is finally considered as an adult and capable of dealing with
his/her own marriage if he/she is 21 years old. However, those who
have not reached the age of 21 years must get permission from both
parents, while those who are less than 19 years old and 16 years old
must be granted dispensation by the Court.

Article 7 paragraph (1) of the Law No. 1/1974 on Marriage and
the Compilation of Islamic Law illustrate the objectives and benefits
of restricting the marriageable age. In article 15 paragraph (1) of the
Compilation of Islamic Law, for example, mentions: “for the sake of
family and household, marriage can only happen for those who have
reached the age specified in article 7 of the Law No. 1/1974. Here, the
man is at least 19 years old and the woman is 6 years old. "However,
the marriage law also gives marriage dispensation for men and women
under the minimum age of consent after meeting the criteria required

by the Religious Court”.

In fact, many people are willing to get married under the minimum
age of consent. It is seen from the data regarding the application of
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marriage dispensation in various Religious Courts in Indonesia, in
which the number is very surprising and even shows a significant
increase every year. At the national level, the data derived from the
Directorate General of the Religious Courts Body (Direktorat Jenderal
Badan Peradilan AgamalBadilag), the Republic of Indonesia mention
the number of marriage dispensation cases and other cases received by
the Provincial Court/Religious High Court throughout Indonesia from
2009 to 2012 is quite high.

Table 1. Data on the number of marriage dispensation cases and other cases
In 2009-2012

Case Year
No. Total
2009 2010 2011 2012

Marriage 1209 2933 5518 9540 19200

Dispensation

2. Other Cases 72732 151760 246686 382113 853291

Total 73941 154693 252204 391653 872491

Source: the Directorate General of the Religious Courts Body

Judging from the annual increase, the marriage dispensation has
experienced a significant increase every year. In 2009, for example, the
number of Marriage Dispensation cases was about 1,209 cases, while it
rose to 2,933 cases in 2010. This means the difference of the number
of the cases in 2009 and 2010 is equal to 1,724 cases or it is said the
number of the cases increases to 59%. Compared to the cases in 2010,
those in 2011 reach 5,518 cases. The number shows a difference of
2,585 cases in both years which is equal to 47%. At last, the increase
from 2011 to 2012 reaches 42%, from 5,518 cases to 9,540 cases, with
a difference of 4,022 cases.

Basically, the factors affecting a person to apply for marriage
dispensation vary. These factors also differ between rural and urban
areas. In rural areas, for example, a person applies for marriage
dispensation due to the low level of education and cultural factors. Here,
extramarital pregnancy is not significant. On the contrary, in urban

AHKAM - Volume 18, Number 1, 2018 10.15408/ajis.v18i1.7490



Marriage Dispensation due to Extramarital Pregnancy - 159

areas, the dominant factor is extramarital pregnancy in which both
persons have had intense sexual intercourse. The marriage dispensation
due to cultural factors as rural pehenomenon at the Religious Court of
South Jakarta is rare.

The phenomenon of the increasing number in marriage
dispensation cases also occurs at the Religious Court of South Jakarta.
Such number has increased every year. In 2010, for example, 3 cases of
marriage dispensation were recorded. In the following year, 8 cases were
found, while 8 cases occurred in 2012 as illustrated in the following

table:

Table 2. Number of Marriage Dispensation Cases at the Religious Courts of

Jakarta
Religious Court 2010 2011 2012 Total
West Jakarta 1 6 6 13
Central Jakarta 2 3 8 13
South Jakarta 3 8 8 19
East Jakarta 2 10 14 26
North Jakarta 1 3 6 10
Total 9 30 42 81

Source: infoperkara.badilag.net

The extramarital pregnancy mainly triggers the increasing
cases of marriage dispensation. This means free sex has become a
major problem that results in extramarital pregnancy which in turn
increases the number of marriage dispensation. This can be seen from
a number of cases regarding the application of marriage dispensation
at the Religious Court of South Jakarta, most of which is caused by
extramarital pregnancy.

The significant increase on the application of marriage dispensation
cases that have been decided by the Religious Courts is considered
as social and legal phenomena about what constitutes the factors
a person applies for marriage dispensation and what is considered
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by the Judges at the Religious Court of South Jakarta in granting
or rejecting the application. These cases are examined in qualitative
research with a case study approach. For this reason, this study focuses
on the judge’s decisions and considerations in deciding the marriage
dispensation cases at the Religious Court of South Jakarta, specifically
the Provision Number: 056/Pdt.P/2010/PA.JS which is categorized
as underage marriage. Further, Provision Number: 219/Pdt.P/2011/
PA.JS deals with underage husband-to-be, while Provision Number:
197/Pdt.P/2011/PA.]S focuses on underage wife-to-be.

Judge’s Provisions in Marriage Dispensation

The Religious Court of South Jakarta has stipulated marriage
dispensation through Provision Number: 056/Pdt.P/2010/PA.JS.,
Provision Number: 219/Pdt.P/2011/PA.JS and Provision Number:
197/Pdt.P/2011/PA.]S. These three provisions focus on the application
of marriage dispensation in the case of underage marriage, underage
husband-to-be, and underage wife-to-be.

First, the marriage dispensation is granted in the case of underage
marriage under the Provision Number: 056/Pdt.P/2010/PA.]JS. On
April 13, 2010, the Religious Court of South Jakarta granted the
application of marriage dispensation case filed by a parent of a child
residing in Bali Matraman RT 007/RW 006, Manggarai Selatan, Tebet,
South Jakarta as Applicant I and another parent of a child living at
jalan Menteng Rawa Panjang RT 002/RW 015 No. 15 Menteng Atas,
Setiabudi, South Jakarta as Applicant II registered at the Religious
Court of South Jakarta with registration number 0056/Pdt.P/2010/
PAJS.

In term of positive law, it is stated that the applicant I has a son
named AJ who is 16 years and 10 months old, while the applicant II
has a 15-year and 10-month-old daughter named RA. Both intend to
get married. The reason of both applicants to marry off A] and RA
immediately is that both of them have established relationship and
have had sexual intercourse outside of marriage and RA is currently
in a 3 (three) month pregnancy. As a sense of responsibility, AJ has
proposed to RA and the proposal has been granted by the applicant
II. To deal with the marriage process, both applicants have registered
the marriage plan to the Religious Affairs Office of Setiabudi, South
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Jakarta, but the Ofhice has refused to marry them off as they have not
met the minimum age of consent for marriage, a 19-year-old man and
a 16-year-old woman. Here, the husband-to-be is only 16 years and 10
months old, while the wife-to-be is 15 years and 10 months old. Both
AJ and RA do not have any illicit relationship for them to get married.
Referring to the aforementioned difficulties, the applicants have then
submitted the application of marriage dispensation to the Religious
Court of South Jakarta.

Regarding the petitum law, the applicants request the Chairperson
of the Religious Court of South Jakarta c.q. the Panel of Judges to
pleasantly open the trial to stipulate AJ’s marriage dispensation to marry
RA and demand the Head of the Religious Affairs Office of Setiabudi,
South Jakarta, to register AJ’s marriage with RA.

To confirm the arguments of the petition, the applicants who
have now become petitioners have submitted evidence, in the form
of legitimate stamped copy of the Marriage Certificate number
190/83/V/1984 issued by the Head of Religious Affairs Office of
Setiabudi, South Jakarta on May 18, 1984 (Exhibit P-1), a legally
stamped copy of origin certificate issued by the Village Head of South
Manggarai on March 30, 2010 (Exhibit P-2), Legitimate stamped copy
of birth certificate under the name of A] Number 10255/U/]JS/1993
issued by the Head of Civil Registry Office of South Jakarta on June 23,
1993 (Exhibit P-3), a legally stamped copy of letter of statement issued
by the Village Head of South Manggarai on March 30, 2010 (Exhibit
P-4), a legitimate stamped copy of marriage certificate issued by the
Village Head of South Manggarai on March 30, 2010 (Exhibit P-5),
a legitimate stamped copy of marriage will from the Religious Affairs
Office of Tebet addressed to the Head of the Religious Affairs Office of
Setiabudi on March 30, 2010 (Exhibit P-6), a legitimate stamped copy
of statement made and signed by AJ] on March 29, 2010 (Exhibit P-7),
a copy of statement of marriage to have never got married made and
signed by RA on March 30, 2010 (Exhibit P-8), and a valid stamped
copy of Birth Certificate on behalf of RA issued by the Head of the
Civil Registry Implementation Unit of South Jakarta on June 8, 1994
(Exhibit P-9).

The Petitioners have also presented witnesses who have given
testimony under their oath. The first witness who is the neighbor of
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the petitioners mention the relationship between AJ and RA has gone
too far which has caused a 3 (three) months pregnancy. At their age, AJ
with RA are not eligible to get married as they are underage according
to the law. Both AJ and RA are singles and neither bound by marriage
to another person nor mubrim (an unmarriageable kin with whom
marriage or sexual intercourse would be considered haram, illegal in
Islam). In addition, the families of both have agreed to marry off AJ
and RA. Like the first witness, the second witness who is the Petitioner
I’s brother-in-law state that both Petitioners are willing to marry off AJ
and RA as RA is 3 (three) months pregnant. They are neither bound by
blood nor married to another person and the petitioners have agreed
to marry them off.

After the trial, the panel of judges has finally granted the
petitioners” petition by giving a marriage dispensation permit to AJ
with RA. This decision was handed down by the Panel of Judges
comprised of MH as the Presiding Judge and MK and TM as the
Member Judges, along with NH as the Substitute Registrar on
Tuesday, May 4, 2010 coinciding with the 19th of Jumadil Awwal

1431 in Islamic calendar.

The legal consideration taken by the panel of judges is based on
the fact that AJ (16 years and 10 months old) and RA (15 years and 10
months old) have maintained a very close relationship and are hard to
part away, especially after RA is in 3 month pregnancy. They both are
willing to get married. Here, both of them are single and not bound by
family relationship (mahram). Practically, the Judges have also advised
them to avoid marriage at a young age, but it did not work.

Due to the fact that A] and RA are not old enough to get married,
but they have established very intimate relationships, the Panel of
Judges think to consider the petitioners’ petition to marry off their
children to avoid more harms and for the benefit of family. The Panel
has then stated that the petition is in accordance with the provisions in
article 7 paragraph (2) of the Law No. 1/1974 regarding Marriage jo.
article 15 paragraph (2) of the Compilation of Islamic Law. Therefore,
the petition has met the requirements to be granted. In the end, the
Panel may stipulate to grant marriage dispensation to the petitioners in

order to marry off A] and RA.

AHKAM - Volume 18, Number 1, 2018 10.15408/ajis.v18i1.7490



Marriage Dispensation due to Extramarital Pregnancy - 163

Second, the marriage dispensation is given in the case of underage
husband-to-be under Provision Number 219/Pdt.P/2011/PA.]JS. The
Religious Court of South Jakarta has dropped the provision concerning
the application of marriage dispensation filed by RD, a 56 year old
Muslim who works as a Private Employee and lives at JI. Swadaya I RT
01/RW 08 Manggarai, Tebet, South Jakarta as applicant registered at
the Religious Court of South Jakarta office with registry Number 219/
Pde.P/2011/PA.JS. on November 18, 2011.

In the case of positive law, the applicant states that he has a 17
year-old son named AC and is willing to marry him off to a 19-year old
Muslim woman named GH. She is an employee in a private company
and lives at Jalan Keselamatan I RT 07 RW 01, South Manggarai,
Tebet, South Jakarta. The reason the Petitioner is willing to immediately
marry them off is because both of them have established relationship
and have had sexual intercourse outside of marriage. Consequently,
GH is in a 3 (three) month pregnancy. As a sense of responsibility, AC
has proposed to GH and the proposal has been granted. To smoothen
the marriage process, the applicant has registered their marriage plan
to the Religious Affairs Office of Tebet, South Jakarta, but the Office
has refused to marry them both as AC has not met the minimum
marriage age (19 years old). He is only 17 years old. In addition, the
applicant has also stated no illicit relationship has happened between
AC and GH for both of them to get married. With this statement, the
applicant has then submitted the application of marriage dispensation
to the Religious Court of South Jakarta. In term of the petitum law,
the applicant as the petitioner has requested the Chairperson of the
Religious Court of South Jakarta c.q. the Panel of Judges to pleasantly
open the trial to provide marriage dispensation to the Petitioner to
marry off AC and GH.

The Petitioner was present personally at the trial. However, the
Panel of Judges has advised that the marriage should be postponed until
AC has met the minimum age of consent for marriage. Such attempt
was unsuccessful and the Petitioner has remained on his petition until
the Panel has granted the marriage dispensation for his son who has not
met the marriageable age.

Therefore, to clarify this case, the Panel of Judges has heard the
statements of the parties concerned. The Petitioner’s son (AC), for
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example, has explained that he would marry GH on the basis of mutual
love. No pressure or coercion from anyone occurs as they love each other.
GH is even 3 (three) month pregnant. He adds that he has worked at
Catering company with monthly salary of Rp. 1,500,000 (one million
and five hundred thousand rupiah). According to the religious law, he
also states that his is not family to his wife-to-be and don’t find any
obstacles to get married. As for the wife-to-be (GH), she clarifies that
she would marry AC under her own will and no one has forced her to
do so. However, the marriage plan was rejected by the Religious Affairs
Office of Tebet, South Jakarta as AC is only 17 years and 8 months old.
She further mentions AC’s parents have already proposed to her and
her parents have agreed.

To confirm the arguments of the petition, the Petitioner has
submitted some documents as evidence such as a copy of family
certificate under the name of RD No. 3174010501093591 dated July
16, 2011 and issued by the Lurah of Manggarai Village, Tebet, South
Jakarta (Exhibit P-1), a copy of an ID card under the name of RD No.
09.5301.080555.0026 dated May 19, 2008 and issued by the Lurah
of Manggarai Village, Tebet, South Jakarta (Exhibit P-2), and a copy
of an ID card under the name of AC No. 3174012203940004 dated
April 4, 2011 and issued by the Lurah of Manggarai Village, Tebet,
South Jakarta (Exhibit P-3). In addition to the evidence, the Petitioner
has also presented witnesses from the family who have shown their
concerns and allowed the marriage.

After the trial, on one side, the Panel of Judges has come to a
decision considering that the petitioner was present personally at the
trial and the Panel has given advice and consideration, but it was not
successful as the Petitioner has remained on his petition. On another
side, the bigger concern in this case is the Petitioner has requested that
his son, AC who was born on March 22, 1994 would be granted a
dispensation to marry a woman of his choice named GH due to her 3
(three) month pregnancy, but the Religious Affairs Office has refused
to marry them off.

Referring to the Petitioners’ statement, AC, GH, documents and
witnesses, the following legal facts are found: (1) The Petitioner has a
son named AC who was born on March 22, 1994, (2) the Petitioner’s
child has a relationship with a woman named GH and she is in 3 (three)
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month pregnancy, (3) AC has proposed to GH and the proposal has
been granted, (4) both AC and GH are not bound by blood or any
kinship that prevents them to get married, and (5) the Petitioner has
submitted an application to the Marriage Registration Officer to process
AC and GH’s marriage, but the Officer has rejected the application on
the grounds that the husband-to-be (AC) has not fulfilled the minimum

age of consent for marriage as stipulated in the Law.

Based on the legal facts in the trial, the Panel of Judges has come
to a consideration that it is suspected to lead to a greater harm if the
action to marry off Petitioner’s son (AC) and GH is not immediately
taken, especially if both have love each other and both mentally
and materially are ready to face all risks in their household. Based
on these considerations, the Panel of Judges has eventually given a
dispensation to the Petitioner to marry off his son named AC and GH
as stipulated in article 7 paragraph (2) of the Law Number 1/1974
concerning Marriage. This provision was enacted by the Religious
Court of South Jakarta including NH as the presiding judge and NS
and LD as Member Judges on Wednesday, December 21, 2011 (the
25th of Shafar 1433 in Islamic calendar). It was pronounced in a
court session publicly by the Chairperson of the Session and attended
by the Member Judges, along with AN as the Substitute Registrar in

the presence of the petitioner.

Third, marriage dispensation is granted in the case of underage
wife-to-be under the provision Number 197/Pdt.P/2011/PA.]JS. The
Religious Court of South Jakarta has dropped the provision regarding
the application for marriage dispensation filed by ZK, a 47 year old
Muslim who works as Private Employee and lives at jalan Cikoko Barat
IV No. 26 RT. 04/05, Cikoko, Pancoran, South Jakarta on October
18, 2011 and registered at the Religious Court of South Jakarta with
registry number 197/Pdt.P/2011/PA.JS. on October 18, 2011.

In terms of positive law, the applicant mentions to have a 14 year
old daughter named KN and intends to marry off her daughter to a 21
year old Muslim man named DR and works as a Private Employee and
lives at jalan Sahid Gg. I No. 31 RT. 04/01 Pejaten Barat, Pasar Minggu,
South Jakarta. The reason the applicant is willing to immediately marry
them off is because both of them have established relationship and
have had sexual intercourse outside of marriage which consequently
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has caused pregnancy. As a sense of responsibility, DR has proposed
to KN and the proposal has been accepted. To process the marriage,
the applicant has registered their marriage plan to the Religious Affairs
Office of Pancoran, South Jakarta, but the Office has declined to
marry them off considering KN has not reached the minimum age
of consent for marriage (16 years old). She was 14 years old at the
time she registered. The applicant also mentions no illicit relationship
has happened between KN and DR to prevent them to get married.
Referring to statement, the applicant has submitted the application
for marriage dispensation to the Religious Court of South Jakarta.
Regarding the petitum law, the applicant who is in turn regarded as
petitioner has requested the Chairperson of the Religious Court of
South Jakarta c.q. the Panel of Judges to open the trial to grant the
marriage dispensation to marry off KN and DR.

In the trial, the Petitioner was present personally. The Panel of
Judges has also sought to provide advice so that the Petitioner’s marriage
could be postponed until KN has finally met the minimum standard
of marriageable age. However, the attempt was unsuccessful and the
Petitioner has remained on his petition to marry off his underage

daughter.

To clarify this case, the Panel of Judges has heard the statements
of the parties concerned. The Petitioner’s daughter (KN) explains that
she would marry DR for love. However, she is not yet 16 years old
as required by the law. She is only 14 years old and her husband-
to-be is 21 years old. However, both have done a husband and
wife relationship which has caused her pregnancy. In addition, she
adds that she has already quitted school and is ready to live with
his husband-to-be and accept his situation. She further explains that
they are not bound by blood or kinship with her husband-to-be. In
the meantime, DR mentions that he is willing to marry KN, however
his willingness is rejected by the Religious Affairs Office of Pancoran,
South Jakarta considering KN is not old enough to get married and
she is only 14 years old, even though he has had sexual intercourse
which has cause KN to be pregnant. He also states that he would
marry her with no coercion from anyone’s family and earn monthly
income of Rp. 1,200,000, - (one million and two hundred thousand
rupiah) for his family-to-be.
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To confirm the arguments of the petition, the Petitioner has
submitted documents as evidence, such as a copy of family card
under the name of ZK No. 3174082612100021 issued by Pancoran
Subdistrict, South Jakarta (Exhibit P-1), a copy of Birth Certificate
under the name of KN No. 9569/U/]JS/1997 issued by the Head of
Civil Registry Office of South Jakarta (Exhibit P-2), a Copy of family
card under the name of RM No. 3174040501090240 issued by Pasar
Minggu Subdistrict, South Jakarta (Exhibit P-3), and Copy of Birth
Certificate under the name of DR No. 14472/JS/1990 issued by the
Head of Civil Registry Office of South Jakarta (Exhibit P-4).

The present witnesses include RM as the father of the husband-to-
be and ML as the Petitioner’s neighbor. They explain that DR and KN
would get married, but it was rejected by the Religious Affairs Office of
Pencoran, South Jakarta considering the marriageable age of a woman
to get married is 16 years old as required by the legislation and KN
was only 14 years old at the time they applied their marriage. Both add
that they are not bound by blood and they have made a husband and
wife relationship which has consequently caused KN’s pregnancy. In
addition, in their statement, they mention DR has already worked and
is able to deal with the family economy.

In the trial, on one side, the Panel of Judges has come to a decision
considering that the petitioner was present personally at the trial and
the Panel has given advice and consideration, but it was not successful as
the Petitioner has remained on his petition. On another side, the bigger
concern in this case is the Petitioner has requested that his daughter,
KN who was born on April 06, 1997 would be granted a dispensation
to marry a man of her choice named DR due to her pregnancy, but the
Religious Affairs Office has refused to marry them off.

Based on the statements of the Petitioner, KN, DR, documents,
and witnesses, the legal facts are as follows: (1) The Petitioner has
a daughter named KN who was born on April 6, 1997, (2) the
Petitioner’s daughter has a relationship with a man named DR, and her
relationship has caused her pregnancy, (3) DR has proposed to KN and
the proposal has been accepted by the Petitioner, (4) KN and DR are
not bound by blood or any kinship that prevents a second marriage,
and (5) the Petitioner has submitted an application to the Marriage
Registration Officer to process DR and KN’s marriage, but the Officer

10.15408/ajis.v18i1.7490 AHKAM - Volume 18, Number 1, 2018



168 - Isnawati Rais

has rejected the application on the grounds that the wife-to-be (KN)
has not fulfilled the minimum age of consent for marriage as stipulated
in the Law.

Referring to the legal facts in the trial, the Panel of Judges has come
to a consideration thatitis suspected to lead to a greater harm if the action
to marry off Petitioner’s daugther (KN) and DR is not immediately
taken, especially if both have love each other and both mentally and
materially are ready to face all risks in their household. Based on these
considerations, the Panel of Judges has come to a conclusion that the
petition is in accordance with the provision in article 7 paragraph (2) of
the Law Number 1/1974 concerning Marriage. As the result, it has met

the requirements to be granted, given a dispensation to the Petitioner
to marry off his daughter KN and DR.

As illustrated above, the Panel of Judges always makes
considerations in determining marriage dispensation. In the case of
marriage dispensation at the Religious Court of South Jakarta, two
main considerations are found, legal considerations and considerations
of benefit/harm in Provision Number: 056/Pdt.P/2010/PA.JS.,
Provision Number: 219/Pdt.P/2011/PA.JS. and Provision Number:
197/Pdt.P/2011/PA.]S. These two considerations are often referred to
by the Panel of Judges in this region.

Legal Considerations

Basically, one can apply for a marriage dispensation as stipulated
in the Marriage Law article 7 paragraph (2). The applicant is also given
independence or freedom to include the reasons in his application,
because the law does not specify the reasons for filing the application
for marriage dispensation as in filing a petition for a divorce case.
Therefore, the articles related to marriage dispensation are essentially
emergency articles as certain situations and conditions compel someone
to apply for marriage dispensation (Interview with Agus Yunih, 2013).
In other words, marriage dispensation is a legal exception (Interview
with Rusydi Thahir, 2013).

In establishing the marriage dispensation, the Panel of Judges
makes considerations if an application is granted or rejected. The
main consideration in such dispensation is an emergency factor
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(interview with Agus Yunih, Maslihan Saifurrozi, and Habibuddin).
In the legal aspect, the Panel will examine in the trial if the person
who has filed the case for dispensation has the right to file or not.
During the trial, the Panel will ask the reason from the applicant’s
son or daughter and in turn examine it to fit the descriptions both
have shared.

Normatively, the Panel of Judges will also examine any marriage
ban as stipulated in the Marriage Law article 8 stating a marriage is
prohibited between two people who are blood-related in a straight
downward or upward lineage, blood-related in a sideway lineage
(parents and grandparents’ siblings), marriage relationship (parents-
in-law, stepchildren, son/daughter-in-law and stepfather/mother),
breastfeeding relationship (breastfeeding parents, breastfed children,
breastfed mates, and aunts/uncles from the breastfeeding parents),
wife-related (wife’s siblings, an aunt or niece of the wife), kinship in
the case a husband has more than one wife, or any kinship which is
prohibited from marrying by religion or other applicable regulations.

The Presidential Instruction No. 1/1991 on the Compilation of
Islamic Law article 39 prohibits marriage between a man and a woman
due to affinity of nasab (a woman who gave birth or her offspring, a
woman from father or mother’s descent) , because of the affinity of
marriage (a woman who gave birth to the wife or ex-wife, a woman
who is related to the wife or ex-wife, except the marriage is annulled
before having intercourse (gobla al-dukhul), a woman of the wife’s
offspring), affinity of breastfeeding (women who breastfed and so
on in an upward lineage, a woman related due to breastfeeding and
so on in a downward lineage, the sisters of the woman related due
to breastfeeding, the nephews or nieces of the woman related due to
breastfeeding and alike).

Article 40 of the Compilation of Islamic Law, for example, prohibits
marriage between a man and a woman due certain circumstances, such
as the state where a woman is still bound by a marriage with another
man, a woman who is still in the iddah (waiting) period with another
man, or a woman who is not Muslim. Article 41 adds that a man is
prohibited from marrying a woman who has affinity of nasab or sexual
relations with his wife, sibling, father, or mother and offspring, or a
woman with her aunt or niece. The prohibition still applies even though
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his wives have been subjected to talag raj’i (a revocable form of Talaq),
but they are in iddah period (period of waiting for a woman).

In the meantime, Article 42 of The Compilation of Islamic Law
also states that a man is prohibited from marrying a woman if he is
having 4 (four) wives in which four of whom are still bound by marriage
with him or still in the iddah period of talag raji or one of them is
still bound by marriage during the iddah period. In addition, Article
43 of the Compilation of Islamic Law mentions a marriage between a
man and his ex-wife was subjected to three time divorce or his ex-wife
who was subjected to /7'an is forbidden. In this case, the prohibition is
annulled if the ex-wife has married another man and got divorced after
some sexual intercourse (dukhul) and finished her iddah period. At last,
Article 44 states that an Islamic woman is prohibited from marrying a
man who is not Muslim.

In the case of the provision of marriage dispensation at the Religious
Court of South Jakarta in Provision Number: 056/Pdt.P/2010/PA.]S.,
Provision Number: 219/Pdt.P/2011/PA.JS and Provision Number:
197/Pdt.P/2011/PA.JS, legal considerations formulated by the Panel
of Judges in overturning their provision refer to the arguments and
legal evidence submitted at the trial. The evidence presented in the
three cases of marriage dispensation is based on some legal documents
such as Application Letter, a copy of marriage certificate of the parent
of the applicant which is stamped with a 6,000 stamp duty at the Post
Office, statement letter from the Head of the local Religious Affairs
Office stating the rejection due to underage (Model N-9), a copy of
Birth Certificate of the prospective bride and groom or a copy of the
latest educational certificate stamped under a 6,000 duty stamp at the
Post Office, and statement letter of poorness from the Head of Village
which is acknowledged by the Head of District for those who are
unable to pay the down payment of fees (prodeo). Here, the application
for marriage dispensation is submitted by both parents to the Religious
Court representing the place their residence. (Ministry of Religion
regulations, Number. 3/1975 Article 13 paragraph 2). In addition,
other evidence is also presented at the trial, namely fact witnesses from
family and neighbors.

The provision stipulated by the Panel of Judges does not contradict
to the provisions of the Marriage Law which does not specifically
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address the marriage dispensation and the Compilation of Islamic Law
which implicitly does not prohibit the marriage of two people who
have had an extramarital relationship. This is mentioned in article 53
of the Compilation of Islamic Law stating a woman with extramarital
pregnancy can marry the man who has impregnated her. Further, a
marriage with a pregnant woman can be carried out without the need
to wait for her to give birth. With the marriage at the time of pregnancy,
no marriage is required after the child is born. Thus, the main reason
which is considered by the Panel of Judges in deciding or establishing
marriage dispensation is the law for legal certainty (interview with

Athiroh Muchtar, 2013).

Harm Reduction Considerations

Basically, the law aims at promoting public interest and avoiding
harms. In the case of the provision of marriage dispensation at the
Religious Court of South Jakarta, the Provision Number: 056/
Pdt.P/2010/PA.]S., Provision Number: 219/Pdt.P/2011/PA.JS and
Provision Number: 197/Pdt.P/2011/PA.]S. seem to allow the Panel
of Judges to grant the marriage dispensation filed by the Petitioner
to marry off his son/daughter considering that it would lead to a
greater harm if the two parties do not immediately get married. This
consideration is recognized by one of the judges at the Religious Court
of South Jakarta, Athiroh Muchtar and almost no judges reject the
application for marriage dispensation by reason of preventing harms
(interview with Agus Yunih, 2013). In other words, the Religious
Court has granted a marriage dispensation fearing that it would lead
to another sin and an underhanded marriage which would disrupt
the legal processes that would occur in the next phase or disrupt the
legal rights of the child born according to the law. In addition, the
community will insult and isolate women who are pregnant without

husbands.

This consideration is based on Islamic norms, which is the content
of Surah An-Nur [24] verse 3: “The fornicator does notr marry except a
female fornicator or polytheist, and none marries her except a fornicator or
a polytheist, and that has been made unlawful to the believers”, and Surah
an-Nur [24] verse 32. “And marry the unmarried among you and the
righteous among your male slaves and female slaves. If they should be poor,
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Allah will enrich them from His bounty, and Allah is all-Encompassing
and Knowing.”

Men who do not act naturally do not want to marry pious
women. Likewise, women who commit fornication wont be married
by a righteous man. This is a common law, but this does not give an
understanding that fornicators are not allowed to marry women who
are righteous and also does not mean that all female fornicator should
not be married by a righteous man.

The above surah does not mean that male fornicators cannot marry
other than female fornicators (Sayyid Sabiq, 1992: 87-88) or that the
state in which female fornicators are married to men who do not commit
adultery is illegitimate. However, the verse was revealed to prevent the
occurrence of Muslims whose souls are weak, whose hearts are easily
attracted to marrying bitches who expect wealth and pleasures of life.
Strictly speaking, the verse does not show that marriage between a male
fornicator and a pious woman is illegitimate, so is the marriage between
a man who does not commit fornication and a female fornicator (Ash-

Shiddieqy, 2000: 2788) .

However, on the other hand, the judge’s provision practically
allows underage marriage due to extramarital relationship. Those who
are willing to get married, but the age has not reached the minimum
age of consent for marriage according to the Marriage Law will have
reason to have an extramarital relationship or even actually do the
relationship so that they can be married.

In the same way, the hadith of Prophet Muhammad as narrated
by Abdullah bin Mas'ud, the Messenger of Allah said: “O young
people! Anyone of you who has been able to (have physical and mental
readiness) get married, then marry, as the marriage can turn down to
eye gaze and keep your lust away. For those who are unable to, then fast
because fasting is like castration for him”. (Muttafaq ‘Alaih).

The judges’ consideration also refers to the Islamic legal maxims,
avoiding harms or damages is prioritized over attracting interest. Here,
harms must be eliminated as they allow restrictions.

Marriage is highly recommended in Islam for someone who is
physically and psychologically well-established and mature, so that it
will bring benefit in the household. Such recommendation aims at

AHKAM - Volume 18, Number 1, 2018 10.15408/ajis.v18i1.7490



Marriage Dispensation due to Extramarital Pregnancy - 173

minimizing harms because every human being is basically not allowed
to bring harms against themselves or others. In principle, any harms are
to avoid as much as possible, but avoiding them does not necessarily
lead to other harms, either mild or even more severe ones. However,
if the harms are unavoidable and inevitable except by causing other
harms, then choosing a relatively lighter harm than what has happened
is better.

According to the judge’s perception, if marriage does not happen,
it will bring more sin or more harm and become a disgrace to the
community. In addition, underhanded marriage which will disrupt
the legal processes that will occur in the next phase or disrupt the
legal rights of the child born according to the law. Marriage is often
considered as an alternative to solve social problems that will occur,
such as marrying off a pregnant daughter to avoid disgrace among
the community and children who have had intimate relationships.
Here, if they are not married, the community will see it negatively.
A woman who is pregnant without husbands, for instance, would be
insulted and ostracized by the community. This can lead the woman
to be isolated and be selfish. This can also happen to children who

will be born.

Conclusion

In urban areas, the dominant factor behind the application
for marriage dispensation at the Religious Court of South Jakarta
is extramarital pregnancy. This is found under the Provision of
marriage dispensation Number: 056/Pdt.P/2010/ PA.JS., Provision
Number: 219/Pdt.P/2011/PA.JS and Provision Number: 197/
Pde.P/2011/PA.JS. Three cases of marriage dispensation are all
granted by the Religious Court of South Jakarta on the grounds of
avoiding harm and not contradicting to the legislation. This means
the judge’s consideration is not only based on the Marriage Law
and the Compilation of Islamic Law as a legal basis in determining
the decision, but also the Judge’s consideration on the harms if the
application for marriage dispensation is refused. In determining the
consideration of the harms, the Panel of Judges are influenced by
their religious views and social consequences. (]
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