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Abstrak: Pengarusutamaan Gender adalah konsep yang berasal dari gerakan
feminisme, dan terkait erat dengan perubahan sosial yang melibatkan
perubahan regulasi, sosial, ekonomi, politik, serta budaya. Studi tentang isu-
isu gender yang berhubungan dengan agama, khususnya dalam Islam, menjadi
topik penting untuk dibahas. Dalam hal ini, Abdul Karim Zaidan, sebagai
ahli hukum Islam, dalam karyanya Al-Mufassol Fi Ahkam Al-Mar'ah wa
Bayr Al-Muslim” membahas tentang kehidupan perempuan sebagai anggota
keluarga dan juga sebagai bagian dari masyarakat . Zaidan melakukan kajian
akademik untuk melihat kesesuaian Islam dengan perkembangan isu gender.
Selain itu, Zaidan berusaha untuk memperkenalkan kembali peran wanita
Muslim dalam keluarga sebagaimana diajarkan oleh Islam, serta hubungannya
dengan peran pria.
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Abstract: Gender Mainstreaming is an action originated from the feminism
movement, closely related to social changes that involve regulation changes,
social, economy, politics, and culture. Study about gender issues with all kinds
of topics related to religion, especially in Islam, is becomes an important topic
to be discussed. In this case, Abdul Karim Zaidan, as Islamic jurist, in his work
Al-Mufassol Fi Ahkam Al-Mar'ah wa Bayr Al-Muslim” discusses about a life of
a woman as a family member as well as a part of society. Zaidan carries out
academic inquiries to see the compatibility of Islam with the development of
gender issues. Zaidan attempted to reintroduce the role of Muslim women in
a family as taught by Islam, as well as its relation with men’s role.
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Introduction

Islamic studies on gender are mostly the revisit of Islamic texts,
which some of them often accused of against human rights, including
women rights. This is because some discussions about women in Islam
often consist of excessive generalization, simplification, and bias.
(Sharma, 2002, p. 281) Some of the gender activists even accused
figh as the main cause of injustice and sexual violence against women.
(Kynsilehtozz, 2008, p. 9)Moreover, the rules of worships compiled
in figh books are suspected of being discriminative, for instance in
the case of the prohibition of women becoming priests, muezzin, and
Friday sermon preachers. (Suryadilaga, 2003, p. 134).Therefore, the
formulation of figh is considered needed to provide answers to those
allegations and to understand Islamic religious texts on women issues
comprehensively. (Kynsilehtozz, 2008, p. 9)

One of the Muslim scholars who put attention to women’s issues
is Abdul Karim Zaidan. His work Al-Mufassol Fi Ahkam Al-Mar'ah wa
Bayr Al-Musli (Zaidan, 2000), a twelve-volume encyclopaedia of laws
on women and Muslim household, obtained King Faisal International
Prize, Saudi Arabia in 1997 for the category of Islamic Studies on
Women’s Status in Islam. This award came from the country where
its Islamic family law tends to have a conservative orientation. The
country itself has not intended to renew and still enforce the laws based
on classical figh (Islamic jurisprudence). Generally, Saudi Arabia does
not want women to get involved in public domains. (Nugroho, 2017).
However, Abdul Karim Zaidan makes the discussion of Islamic law as
the main topic and the family institution a gateway to the discussion of
universality of Islamic law.

Abdul Karim Zaidan, in his work, argues against the notion that
religious teaching is often used as an excuse to refuse the idea of gender
emancipation and equality, which makes male-dominated society
or gender-biased religious belief eventually settled in the people’s
sub-consciousness. With this, the superiority of men over women is
understood as a divine creation, not social construction.

This study aims at analyzing Abdul Karim Zaidan’s thoughts
comprehensively to look at his efforts in reformulating gender position
in Islamic studies and developing of paradigm in perceiving women
from social and religious standpoints.
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Exploring the ideas of Islamic legal scholars is one of the areas in
Islamic studies. Those ideas can be related to Islamic legal concepts,
its application, as well as social and cultural responses towards the
teachings. Furthermore, Islamic legal studies is also a part of general
legal studies by taking Islamic law as the object. So, Islamic legal studies
cover three main themes: the teaching, its implementation and the
socio-cultural and environmental responses towards the application.
(Muzhar, 2012, p. 212)

The renewal in the field of Islamic law has always been an
interesting topic considering that it often invites a strong reaction from
Muslim traditionalists. This is understandable because, in almost every
religion, family institution is seen as sacred, and, therefore, becomes a
very sensitive issue. Thus, it is not surprising that the reform in family
law often causes controversies in modern Muslim countries.

As a consequence, the efforts to reform in family law always
face strong resistance, especially from the religious authorities. This
is because changing family law is considered changing the essence of
religion. In this case, the efforts to reform the family law might be
interpreted as the deviance against Islamic law.

Intellectual Biography
The biography of Abdul Karim Zaidan is not available in his

works. It was a student from doctoral program of the Usuluddin
Faculty of Al-Azhar University in Cairo, Husain Addailami, who
wrote the biography of Zaidan in his dissertation, entitled “/ubuud
Adduktur Abdul Karim Zaidan Fi Khidmati Ad-Dakwah Al-Islamiyah”
in 2010. Addailami included a significant chapter of Abdul Karim
Zaidan’s biography in his dissertation. He acquired the data by
sending a questionnaire, which was immediately answered by Abdul

Karim Zaidan himself.

Abdul Karim Zaidan Beij al-Any al-Kahli al-Muhammadi was
born in Al-Karkhi, Hammadah district, Baghdad, in 1921. His
primary education was taken since he was three years old at a Quran
memorization institution called “al-Mula.” The education system was
similar to “pesantren” (Indonesian Islamic boarding schools) and being
nurtured by a “kyai” (Indonesian term Islamic scholar/expert).
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After completing his upper-level education, he began his career
in the 1930s at the elementary school Abi Shoida, which took place
outside the capital city of Baghdad for four years. After that, he returned
to teach at al-Musyahadah school in Baghdad. After a long time, he
took higher education and obtained various academic achievements.
In 1946-1950, he got a scholarship from Ministry of Education at the
Faculty of Law, Baghdad University. He completed his studies on time
with a License. With relation to civil code studies, the Faculty of Law
of Baghdad University was dominated by Hanafi Madzhab, which was
codified in the Era of Daulah Uthmaniyah. The system was adopted
by Majallah al-ahkam al-adliyah and applied in di Bagdad since 1951.

In 1958, Zaidan obtained a Master degree with summa cumlaude
in Faculty of Sharia, University of Cairo, Egypt. The title of his
thesis was “Assar al-Qusud fi al-Tashorrofat wa al-‘Uqud” under the
supervision of Sheikh Abu Zahroh, Sheikh Ali al-Khafif, and Sheikh
Hasan Makmun. In 1962, Zaidan completed his Doctoral programme
with a remarkable title “Mumtaz bi syaraf ula.” His academic positions
during his lifetime were: professor in the field of Sharia Islamiyah at
Al-Azhar University; professor in the field of Sharia Islamiyah and
chairman of the Faculty of Adab at University of Baghdad; professor
at Islamic University Al-Madinah Al-Munawwaroh; professor in the
field of Sharia Islamiyah Faculty of Islamic Studies for Master degree
and Doctoral programme at University of Sana’a, Yemen; and also
professor of the Faculty of Figh and Usu/ Figh at al-Aiman-Sana’a
University (Addailani, 2010).

Zaidan also involved in various scholarly activities outside those
campuses. In 1960, Zaidan was one of the authors of Islamic Figh
Encyclopaedia, a project of the Ministry of Religion in Kuwait. After
that, in 1986, he became the Minister of Religion (only for few months
due to political issues during Baghdad Revolution). In 1950, he began
to join the Iraqi Muslim Brotherhood movement through his leader,
Muhammad Mahmud Sawaf at that time. After that, he began to
be a writer of several pieces of work for Iraqi Muslim Brotherhood
propagation. In 1958, he became a part of leadership council of Iraqi
Muslim Brotherhood, and in 1960 he officially became Al-Muraqib al-
Aam. During Iraqi rule under Saddam Hussein, Abdul Karim Zaidan

who was one of a victim of Muslim Brotherhood arrest was told that
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the prisoners were killed except Abdul Karim Zaidan. Saddam Hussein
did not allow the authorities to do so, because Hussein studied with
Zaidan in the past. In 1969, he joined an International Conference of
Law and Political Science in Baghdad. From 1995-1996, he became the
speaker in Weekly Events of Islamic Figh in Qatar; and in 2000, he was
a member of the Rabithoh Islamic Figh of al-Islami, Riyadh. He died
on Monday, 27 January 27, 2014, in Sana’a, the capital city of Yemen
at the age of 97 years.

The Background of “Al-Mufassol fi Abkami al-Mar’ah wa Bait al-
Muslim”

Al-Mufassol fi Ahkami al-Marah wa Bait al-Muslim is an
encyclopaedia composed for approximately twelve years between 1979
— 1991. The book consists of around 5780 pages and divided into 12
volumes. The content is mapped into two categories: Muslim women
Sfrom birth to death and Muslim households since their formation as a family
institution and family shelter. Aside from being an encyclopaedia of figh,
this book is also a reference to contemporary Islamic law since the content
of the discussion summarizes various legal policies issued during the era.
Therefore, some of the pieces have been printed partially. Some topics are
printed in smaller books to allow the readers review the topics without
having to have the twelve books. Some of the pieces are, for example,
“Kitaab Huquq wa Wajibat al-Mar'ah fi al Islam”, “Kitab al Libas wa al
Zinah fi Al-Islam”, “Kitab Al-Zakat wa Abkamiba fi Al-Islam”, “Kitab
Al-lddah”, and “Kitab Al-Sholat fi Al-Islam”.

The reason Abdul Karim Zaidan in giving the name of this
book appears in the following editorial:
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Abdul Karim Zaidan explained the urgency of gender mainstreaming
in his work with two argumentative variables:

1. Introducing to Muslim women about their religion so that they can
broaden their knowledge. If women have their scientific insight, it
will form positive attitudes and behaviors based on that knowledge
so that they are able to improve themselves and make changes for
the people around them.

2. Introducing to all Muslims about the principles of an Islamic
household, and the procedures to establish an Islamic family as a
whole. This includes matter related to the planning, formation and
preservation of Islamic family which can lead to universal changes
from home.

Departure Point in Gender Mainstreaming

Feminism and gender nuanced paradigm becomes an entry point
for Zaidan in writing his book, as well as being his insecurity. In his
viewpoint, paradigms and problems of women are mapped into several

areas:

First: General Paradigm
oW e @ aela ¥l bladll e el Jas Lol Oy
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“The biggest problem of humanity from since long ago, now, even in
the future is the problem of women.”

Feminism promotes the fighting for women rights and freedom
that has long been taken away. Also, women fight to have similar rights

as women in terms of freedom, career, and social roles. The campaign
also addresses the issue of freeing women from domestic imprisonment.

Second: Western Paradigm

Zaidan addresses the issues of freedom in Western society which,
according to him, has led to many issues. These include the damage
to honor and family institutions; sexual exploitation; children with
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unclear parental status; the spreading of transmitted sexual disease. This
is warning for the people to rethink their perspective on gender issues.

Third: Muslims Paradigm

Gender inequality and bias are spread rapidly among Muslims. In
this case, Islamic family foundation has been threatened. Innocence
Muslim women have become the victim of manipulation and deception.

The problems become significant, considering that they are
supported by great power, which is the courage to oppose religious
values and to maintain propaganda, as well as monopolize all types
of media. Moreover, these were supported by Muslims™ negligence of
religious teachings, and the uncritical fondness for imitating foreign
cultures.

Abdul Karim Zaidan was moved to rearrange the foundation of
Islamic understanding about feminism and family life. He believed that
all problems above are considered by the Quran because the One who
makes the Quran also the One who creates women.

Problems related to women issues and family institutions
will continue to grow along with the change of time and current
development. In this case, Muslims are expected to prepare. The
following are solutions offered by Abdul Karim Zaidan:

a.  Reintroducing Islamic law on women and family life comprehensively

to all Muslims;

b.  Considering the need to compose works or books that explain the
role of women and family life in Islam.

Islamic views on women are implicitly and explicitly mentioned in

the sources of Islamic law (Quran and Hadith).
a.  Quran gives imperative solutions for women problems, (Al Mulk: 11):
i Ll 525 515 o 1 o
This verse shows that Allah, the creator of women, is certainly

known matters that should be done and avoided by women are for
the sake of their own good.

b. The number of Quranic verses on women is greater than the ones
about trading and muamalah (social relationship). Likewise, the
Sunnah of the Prophet also mentions the rights and obligations of

AHKAM - Volume 19, Number 2, 2019



Revisiting Gender Issues in Islamic Jurisprudence - 277

women, affirming the privilege position of women in society, and
condemning the exploitation of women rights and obligations.

c. The equality between men and women should be believed as it is
mentioned in the revelation as follows, (Al-Ahzab: 36):

s s a5 b 1 G5 B i e ) s Y b S5
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Shifting Paradigm in “Ikbtilath” Terminology

Generally, the notion of ikhtilath (socialization or mixing of the
sexes) has created disputes in the interpretation of Islamic legal texts.
People in a conservative view ban ikhtilat in many ways. (haram) For
example, Muhammad Nashiruddin Al-Albani argues that women going
out of their house is against the law. Women are also banned from
entering a hospital where men and women are present. (Al-Albani,
1992, p. 75)

In that case, Abdul Karim Zaidan has a different opinion from
Nasiruddin Albanis. Zaidan argues that in some cases, ikthilath is
allowable due to the demand of current social development and does
not violate Islamic law. According to Zaidan, the permission of ikhtilath
is not only limited to dharuriyar (emergency) condition, but also on
hajiyat (in-need).

a. Ikbtilath in a transactional context. Women are allowed to
have interaction in businesses, such as trading. This is because the
interaction between a man and woman is required in the economic
transaction. In doing their businesses, a man and woman are
required to consider sharia ethics and teachings.

b. Ikhtilath in a judicial process. Women are allowed to be a judge
except on hudud cases, according to Hanafiyah scholars. The
Dzahiriyah scholars, on the other hand, allow women to judges in
any cases, considering that the judiciary consists of all genders, not
only the litigants but also the officials.

c. Ikbtilath in giving testimony in a trial. Women are allowed to
be a witness in a civil dispute. According to surah Al-Bagarah verse
282, women’s interaction in this kind of forum is legalized based
on Shara’ or Islamic law.
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d. Ikhtilath in performing duty as the market stability keeper
(hisbah). Ibnu Hazam in Al-Muballa said that Umar Bin Khattab
entrusted “al-Shifa”, a woman from his own community to be the
manager of market stability. With this position, she could not
avoid interactions with men.

e. Ikhtilath in meeting with guests. Women are allowed to welcome
guests with the presence of their husbands, or an obvious condition
that make them see the guests. Moreover, honoring the guest is one
of the Islamic commands, as is mentioned in a hadith:

b calnoly oy ade Lo o oo gtelidl ael of e Uy
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This matter is also mentioned in sura At-Taubah 100 about
altruism.
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f Ikbtilath in Public Transportation. Women are allowed to get

interacted to other people especially when they are in public places
such as on public transportation like water transportations, land
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transportations, or air transportations, in hospital, public toilet,
and any other kind of public place because having an interaction
is a need. As time goes by, the technological and time progress has
given safety for women to do anything as a dignified human being,.

Ikhtilath in war situation. Since the era of the Prophet
Muhammad, women played role in war in logistic matters. This is

based on the hadith of the Prophet:

Sy i oy ke ) Lo ) me LSy 1B Sgme o )l 0
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Ikhtilath in education forum. Studying is every individual’s right.
Shari’a never hinders the human’s freedom to get an education.
Women are free to interact with the opposite sex in the context
of teaching and learning. Studying is everyone’s right. That is why
sharia never prohibits human’s freedom to get an education so
that women are freely get interacted in the learning and teaching
context. The Prophet Muhammad said:

Sy hab dis o hooy s Al o 1 Jse) 5 1B ol ) o8
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Ikhtilath because of habit. According to Al-Muwattho, women
are allowed to eat together with their family or with the people
who have been parts of the family, even though they are not the
women’s mahram (men who are not allowed to marry the women,
such as father and siblings). Certainly, there is a need to always
consider Islamic law values despite this permission. For example,
women should follow the ethics of Islam in talking, dressing up,
and maintaining themselves from negative views.
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j. Common Gathering. Formal and informal gatherings have
become common in many cultures. This social interaction is not
forbidden as long as everyone maintains their dignity, language,
and courtesy norm.

In proposing his opinion, Abdul Karim Zaidan kept trying to use
terms from the original law, such as Ikhtilath. However, in the Zaidan
considered modern context and paradigm in offering his legal thought,
such as in dealing with gender interaction. Therefore, he was able to show
that Islam is a dynamic religion. Zaidan offered a distinctive discourse of
Islamic law to the Saudi Arabian Muslim clerics, who tend to be strict
in viewing the interaction between men and women. Awarding Zaidan
with “King Faisal Price” for his Al-Mufasal is such enlightenment for the
apologetic thoughts among the Arabs. As a result, women can be more
dignified and have equal opportunities as men.

The Change to Gender Equality Relationship
Shopy Temby in “Measuring Gender Equality Results” stated:

Gender equality indicators are measures of performance which require
the collection and analysis of sex-disaggregated information on who
participates in and benefits from development activities. They should
measure changes in gender relations— that is, changes towards equality or
inequality between men and women, and between girls and boys - as a
result of an intervention (Temby, 2007)

The indicator of gender equality can be measured from the
presentation of balancing role in various activities. Therefore, measuring
the change in gender relations can be done by looking at the equal
rights among different sexes.

Abdul Karim Zaidan showed the renewal in the interpretation of
Islamic teachings. The followings are common issues in the Arabian
society, and the response of Zaidan to them:

a. Women have a right to travel and perform pilgrimage without
their mahram (male relatives).

Abdul Karim Zaidan showed the objectivity of methodology in
discussing these issues by showing the opinions and dalils (textual
proofs) from the groups who require the existence of mahram for
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women in traveling and performing the pilgrimage. After showing
those arguments, finally he came into a conclusion that women are
allowed to travel without the presence of mahram as long as they travel
in a group, which may give a safety guarantee. This argument is based

on a hadith:
LB oae ) oy olbdl o sae O camms 3 ()l alaY) ol
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From the hadith, it can be concluded that Prophet’s eight wives
did a pilgrimage with one the Prophet’s companion, Utsman and
Abdurrahman Bin Auf, without any rebuttal and critics from the other
companions (Sahabi). This implies that women can travel without the
mahram, and they can travel in a group as a guarantee.implementation

of pilgrimage for women in the era can enforce a travel group as a
guarantee.

b. Criticizing a statement that “women’s voice is an aurat”

Aurat refers to Islamic term of body parts that should be covered
and unrevealed. The statement about “women’s voice is an aurat” can

be found out on Kitab Al Mawahib Al-Jalil bi Syarhi Mukhtashor Al-
Khalil from Malikiyah. Ibnu Farhun said:
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The statement was refuted by a hadith about Ummu Atiyah who
was pledging for the Prophet:
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The conclusion (istinbat) from the hadith is that a conversation
between men and women is allowed in the transactional interaction
or delivering a farwa. In this case, the women’s voice is not an aurar

(Zaidan, 2000, p. 277).

c. There is no Islamic command for women to cover up their face
It is mentioned in the Quran:
{osomr Jo s s
It has been an obligation for women to cover up their head, neck,
ear, and breasts, by lengthening their “khimar” (fabrics covering women’s
body) from their head until covering up their neck. The interpretation
of this text shows that the women are not commanded to cover up their

face, even it should be opened. So there is no nass (textual proofs) that
requires women to cover up their face.

d. Greeting each other between men and women

Greeting is actually recommended for both of men and women
because there have been provisions in Islamic law stating several kinds
of greeting:
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Abdul Karim Zaidan built his argument on those hadiths. Also,
since muamalat procedure requires men and women to communicate
with each other, so greeting each other is part of the interaction. Even

salaam (greeting) is highly recommended as there was a prophet’s
message to preserve salaam.
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e. Iddah period is also applied for husband
In kitab “Al-Dur Al-Mukhtar” from Hanafiyah, it is mentioned

that iddah in Islamic legal term means a waiting period (after divorce),
which is not only applied for the wife but also the husband when
there is a reason requires to apply it. (Al-Dur Al Mukhtar, p. 502).
Technically, a husband, whose wife is on iddah period, is also a subject
to iddah period as well. This means that he cannot marry another
woman, just like his wife. If the wife is divorced by the husband, so
the law of balance will be applied for both of them. This is to show
equal rights and to give the space and chance to reconsider the divorce
decision. Fundamentally, preserving a marriage is mandatory according
to Islamic law. This is an implicit meaning of Allah’s hate of divorce in
a family institution (Zaidan, 2000, p. 122).

- Smacking wife is not an educational solution.

This issue refers to the Quranic verse about nushuz (disobedience

of a wife), An-Nissa : 34:
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The duty to keep the harmony of marriage and spiritual stability is
for both husband and wife. However, the keeper of stability is on the
husband as the head of family. This means that the leadership of the
husband is based on Islamic values and norms. In the case of family
instability, leadership evaluation and improvement is needed. The verse
implies that Allah grants the authority and accountability for husbands
to stabilize the family. However, in the evaluation process, the husband
needs to respect all of the family members, including the wife.

Even though the hitting of a wife is written in that verse, the
interpretation should refer to the Prophet’s explanation about this
issue. According to history, the Prophet Muhammad never smacked
anyone in his whole lifetime. This is based on the hadith:
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There is no testimony mentioning that the Prophet hit anyone. This
is not only in his domestic personal life, nor in his interaction with others.
The testimony on smacking has never been found on Rasulullah’s life, not
only on household life but also on the interaction between his maid or
the social life among his companions. It is for certain that it is better for a
husband not to hit his wife to evaluate her instability. Advising with patient
at the proper time is better for the husband to restore the harmony of the
household. (Zaidan, 2000, p. 318)

Conclusion

Many books have been written about women issues in figh
or Islamic jurisprudence. Yet, books that comprehensively discuss
women’s life as a family member or social member are still rare. By
focusing on academic discourses, Abdul Karim Zaidan attempted to
collect scattered discourses and discuss them in the context of current
dynamics and development. His effort is to reintroduce women and
their roles in a household

His effort is made to reintroduce the women issues in Islamic
law comprehensively. He also explains the role of Muslim women in a
family as is stated in Arabic wisdom: “Mother is a school, if you prepare
her well, she will bear a well-known generation.”

This paper concludes that Abdul Karim Zaidan’s thoughts on
women issues have been influenced by the changes in the universal
gender paradigm. This becomes the reason for his discussion on certain
topics, such as ikhtilat (socialization or mixing of the sexes), women’s
rights to education, flexible social public interaction on transportation,
equal opportunities as men in social interaction, democracy in a
household, and the interaction with other religious adherents.

Some of the provisions in Islamic jurisprudence are still
compartmentalized and consist of madhab bias, such as the Hambali
madhab that is considered conservative in the discussion of Islamic
criminal law such as jinayah and hudud. Yet, Al-Mufasol of Ibnu Karim
Zaidan provides a space for gender discussions and can be used as a
reference for gender activists in fighting for women’s rights.
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